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DECISION of 14 Janoary 1997 on the admussibility of the application

Article 5, paragraph 1 (c} of the Convention

a)

)
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It cannot be requued tn order to pntify anest and detention on temand that the
exnstence and the nature of the offence of winch the peison concerned 13 suspecied
be established since thut s the aim of the imestigution the proper conduct of
which s facliated by the desention

In deciding whether there are plawsible giounds for sinpecting a peison of having
commutted an offence u falls a the fu st place to the national authorities to assess
the credibiliey of accusations made by former members of a ctiminal organisation
who have decided to co operate with the judicial authoriites The national
authorities enjoyv a wide margin of appreciation n thiy area but the conclusiony
they draw from the evidence in thetr possession must not be manifestly unreasona
Ble ov arbitrary

Atrest and detention o 1emand of o sentor police officer on the basts of statements
by mafiosi turned informers ( pentitt } In the nstunt case, notw ithstanding
considerable doubty as to the caedibiny of these statements the Comnussion does
not find anythune arbwrary tn the conclissions drawn by the nattonal authorities
Examunation of the statements by thiee levels of prndiction
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THE FACLS

The applicant 15 un ltalian national, born m Naples v 1931, and lives n
Palermo He was represented before the Commission by Mr Pretco Mihia, 4 lawyer
pracusing in Palermo

The facls of the case, av submuted by the parties, may be summansed as
tollows

A The cireamstunces of the case
1 The first peatint statements and the applicant’s imprisonment

The applicant 15 a senor police officer At the ume of his arrest, he was working
in Palermo as the Deputy Director of the Secret Civil Service (SISDE) for Sicily In
the same city, he had previously been head of the Flying Squad, head of the Criminal
Investigation Police (Crimunalpol) and office dwector for the Antmaha High
Commussion (Alto Commivsatio Antimuafia)

The applicant was imprisened on 24 December 1992 further to an arder ssued
on 23 December 1992 by the prelimmary investigations judge (Guudice per lo indagint
prelimnart) attached to Palermo District Court, at the request of the Palermo
prosecuting authorities The applicant was accused of Mafia association {(canc ot so in
assouazione di stampo mafrosa sections 110, 416 and 416 bus of the Crimmal Cade)
The accusation was based on the staternents of four mafion who had decided to wo-
operate with the authorities (known as penntt and heremafter referied to as such) He
wus 1Rally imprisened i Palumo Malitary Prison

The hrst four statements made prior to the applicant s arrest may be summarised
as follow.

G Mutolo claimed that an ex-mafoso, R Riccobono who died m 1982, had
told him that the apphicant was at the service of key Mafia leaders for whom he had
done a number of unspeciied favoms R Riccobono had also told him that a Maha
property developer, A Graziano, who died i 1977, had provided the apphcant with a
flat and that 1n 1981 the Matia had spent 15 mullion lire on a Christmas present of a
car for one of the applicant s nustiesses

G Mutola had also claimed that in 19735 the Maha had decided to elimiate the

applicant, another police ofticer and a carabiuert officer and had instructed
A Graziano lumselt to shadow him Afer the other two ofticers had been elinunated,
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G. Mutolo allegedly asked R Riccobono why the applicant was still alive, whereupon
the latter replied that the applicant was "at the service” (of the Mafia) (1)

T Buscetta had related 1n 1984 how R Riccobono had advised him to return to
Palermo and bad reassured lim that the police would not be looking for him
T Buscetta subsequently informed S Bontade (a4 mafioso belonging to a different clan
who was subsequently murdered) of the details of hus conversation with R Riccobono
S. Bontade then drew T. Buscetta's attention to the fact that R. Riccobono was passing
nformation to the police, in paiticular, the applicant. An investigation was commenced
shortly afterwards into the allegations against the applicant, but was discontinued. On
25 November 1992, T Buscetta repeated the statement he had made in 1984, while
specifying that he did not have first-hand knowledge of the facts.

R Spatola accused the applicant of having helped T Rima, a key mafioso,
currently in prison and on trial, to escuape during a police operation in the early 1980s
R. Spatola also claimed that the applicant was a Freemason and that he had contacts
with the Mafia leaders, who were also Freemasons. R Spatola also described how a
police operation set up to anest key mafiosi fugitives while they were in a hotel was
foiled by a telephone call warning them of an imminent police rawd

G Marchese, for his purt, stated on 4 November 1992 that 1n 1981, after
returning from a meeting with key Maha leaders, his uncle had instructed him to
forewarn T Riina, as he had been informed by the applicant that the police had found
out where T. Runa lived and were prepaning to search his home T Riina then left his
home and hid elsewhcrce. During questioning on 2 October 1992, however, G Marchese
had stated that T. Runa had left his home for security reasens relating to disputes
between various Mafia clans

In the reasons for the order of 23 December 1992, the prelinunary mmvestiganons
judge found that the above statements should be considered ciedible and to have been
made voluntarily They could therefoie constitute strong evidence of guilt (greant tndiz
di colpevolezza) which 1s a prerequisite under Italian law for remanding an accused 1n
custody. The judge also considered that these statements were corroborated by objective
evidence which confirmed then credibihty That evidence consisted of the following
facts in particular: the applicant had indeed had the use of a flat belenging to the
Mafia; the applicant was a member of a masonic lodge to which a senior mafioso also

(1} Thas same peniifo had carlier accused the following persons of collusion with the Mafta the public

prosecutor dealing wath his case, tour judges who had convicted hum i ahe Assize Court amd the Asgize
Court of Appeal, and the lonmer Presidont o the Palermo Courl ol Appeal (the charges agunst the laver
were subsequently dropped)
It should also be pornted out that m Julv 1975 the appheant had A Grasano and another Malia property
developer arrested o, oater aire. 0 senies of wxtorions. The apphicant reperied both of them on 23 Auguost
1975 for other offences fn November ol that year, another operanon conducted by the apphicant succeeded
1n routing a Madia organisation ol which i the Graziano brothers were meinbers In December the applicant
recommnended mmposang a compulsory wesidence order on A Grasano, given that be was due tor release on
the grourk that the maxinum pumitied peds ol detention on remand had expued
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belonged, the flat in wluch T Runa had ludden, as described by G Marchese, did
actually exist and 1t had been proved that T Rnna had actually had wse of 1t and the
mvestigation 1nto the allepations against the applicant (begun in 1984 following the first
statements made by T Buscetta) showed that a number of police officers had stated
during the late 1970+ and ealy 1980, that after the murder of B Giuliano, the head
of the Flying Squad who had been very active wn the fight agamst the Mafia, the
applicant had become withdrawn , particularly regarding the search for mafion
fugiuves The judge considered, lastly that the conditions laid down m secnon 274 of
the Code of Crimmal Proceduie (hereafter called the CCP ) applied n this case

2 The second seres of pentiti statements

In 1993 and 1994, three other matioss smphicated the apphicant Their statements
may be summarised as follows

FM Mannait teferred to the applicant during questioning on 24 January 1994,
stating that the applicant was a fuend of R Riccobono, that he also had contacts with
S Bontade and that A Graziano had gaven him the use of a Hat

S Cancemu claimed that 111 1959 the applicant had accelerated 5 Bontade’s
application for a licence (o catty hrearms and that he had also intervened to secure the
return of § Bontade™ diving heence, which had been wathdiwn as a preventive
measure

P Scavuzzo clamed to have seen the applicant in January 1991 1n a flat n
Palermo 1n the comipany of 4 mahiose He alleged that the applicant was mnvolved 1n
a valuation by a Swiss ait expert of an amphare which P Scavuzzo lumself had
broupht to the premises and which e Jdwmed, was intended for the deputy police
commuissioner {1)

Additionally en23 Maich 1993 R Spatolua stated that, on arriving at 4 restaurant
with two other mahost the Di Caro brothers the tatter had drawn lus attention to the
presence of R Riccobono and the applicant together i 4 small private dunag room

(1) Ths pentito had provious conviciions Eoarmed tobbury drug ridheking and ded unamon
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3. The applicant’s requests for release from detention and the trial before Palermo
District Court

The applicant was questioned by the preliminary investigations judge shortly
after his arrest on 27 December 1992

The applicant filed an initiul application for release from detention with the
Court of Cassation on 3 January 1993. The first ground of this application was that the
order of 23 December 1992 failed to give details of the "strong evidence of guilt”
against him. The second ground was that, in any event, the pentiti statements, referring
to events in the distant past which had mainly been related to them by third persons,
certainly could not be considered as strong evidence of his guilt. In support of his
application the applicant referred to, among other things, the case-law of the Court of
Cassation according to which a statement implicating somecne does not constitute
strong evidence of guilt within the meuning of sectien 273 CCP unless it is supported
by objective evidence. He stressed that G. Mutolo and R. Spatola had never specified
what favours he had atlegedly done for Mafia leaders and that it was, additionally,
impossible to check the veracity of the information provided by G. Mutolo, G.Marchese
and T. Buscetta, as the persons from whom they had learnt that information had all
died in the meantime. The applicant also observed that in 1985 the investigation into
the same allegations made by T. Buscetta in 1984 had been discontinued for want of
material corroborative evidence. Lastly, the applicant submitted that none of the
conditions laid doewn in section 274 CCP applied in his case.

On 5 February 1003 the Court of Cassation dismissed his appeal on the ground
that the judge had given logical and sufficient reasons for his decision. The court noted
the judge’s finding that the pentiti statements should be considered credible, as they had
been made by persons who had occupied key positions within the Mafia and had in the
past enabled the investgators 1o reconstruct that organisation and who should, therefore,
be considered as having reliable knowledge of the relationship between the Mafia and
the State institutions, Accordingly, given the credibility of the statements of the same
pentiti in other investigations, those concerning the applicant should alse be deemed
credibie. The Court of Cuassation specified in this regard that hearsay evidence is
admissible if it emanates from a credible witness, as was the case here. This evidence
should also be considered “sirong”, as the judge had referred to objective corroborative
evidence. The Court of Cassation also stressed that the statements in question had been
made by different people und concerned different events, which strengthened their
credibility. The court therefore concluded that the evidence gathered by the preliminary
investigations judge pointed to the probubility that the applicant was guilty of the
offences with which he had been charged. Furthermore, pursuant to section 275 CCP,
the sericusness of those offences raised the rebuttable presumption that the conditions
laid down in section 274 (risk of tumpering with evidence, of absconding und of re-
offending) applied.
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On 27 Apnil 1993 the applicant was questioned  at hus request by the public
prosecutor On an unspecified date, the applicant was transferred to Rome Military
Prison

On 23 July 1993 he submurted a fresh application for release from detention to
the prebimunary insestigations judge and at the same time apphed for the charges to
be drepped on the grounds that the offence had not been made out The apphcant
emphasised ih particular that the nvestigation to date had alreadv provided the
mvestigators with substantial evidence of hus innocence In particular, he had been able
1o prove that he had played an active role in a number of 1nvestigations tnto the Maha,
as aresult ot which he had even received death threats, and argued that he had opposed
granting T Buscetta day release from prison, fearing that he would 1ahe advantage of
it to escape and resume lus activities which v what happened The apphcant also
maintamed that he had never met R Riccobono and that he had never been a
Freemason

The applicant then claimed that there was no real and curreat danger justfymng
his detention, given that nic) alra, he could never have tampered wuth the evidence,
4y dll the evidence had already been obtuined 1n the course of the lengthy 1investigation
mnto the allegations agatnst lum Neuther was there any risk of his absconding, since he
had already been aware of the statements by the peatint pricr to his arrest  Even more
absurd the applicant clarmed - bearing 1 mind his career and his role i v esugating
the Mafia  was the (lum that he might continue assisting the Mafia s activities

This request was disnussed in an order of 24 August 1993 The same judge who
had ordered the applicant’s wirest held that the peanre statements far from bewng
refuted had subsequently been conhimed by

- further detaled statements by R Spatels which contirmed that the apphcant
knew R Riccebono

tbe fact that the apphicant had allegedly asked another pohce officer to
moderate hus behaviowr  durmg a search of mahiost homes

and the fact that the apphcant had tipped off a mahove, O Tognoll regarding
an arrest warrant againsi him thereby enabling him to fiee

Additanally, the judge conwidered that the pennitt s decision to co operate with
the judicial authorities could not be motivated by a desire 10 ~eek revenge on the
applicant given the sincerity of their co-operaton The judge held lastly that 1n view
of the applicant's sentor rank 1n the State mstuwnons, there was 4 redl risk of evidence
tamperning on his release o the event that the charpes against him should prove ta be
well founded
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The applicant appedled to the appellate court competent to deal with applications
for release Asregards the further statements by R Spatola concerning his acquamtance
with R Riccobono, he submutted that R Spatola had started tetling the judicial
authoruies about matters concerung the applicant only a few days before the
applicant’s arrest, yet Spatola had started co operating with the yjudicial authorities 1n
1989 and was, apparently, unawaie of the fact that the applicant had left the Antimafia
High Commussion in 1985 No more credible, alleged the applicant, was R Spatola’s
assertion that he had seen the apphcant with R Riccobono in 4 well known restaurant
m Palermo, given that at the material ume Palermo was the scene of a bloody struggle
between the various Mafia clans As regards his instruction to a colleague to moderate
his behaviour, this had not been wimed at protecting mafiosi, but at calling a jumor
police officer to order following a search i which that officer had apparently ill-treated
the sons and wife of a fugitive wanted by the police who was not at home on the day
of the search

Patermo Distnict Court dismussed the appeal on 1 October 1993 Tt held fistly
that, 1n the absence of any fiesh evidence, part of the applicant s grounds of appeal was
madmissible as 4 decision on them had already been given and, secondly, that as
regards the new facts emerging flom the nvestigation, these appeared to conhirm the
seriousness of the evidence against the apphcant The court observed, 1ater alia, that
the Junior police officer 1eferied to above had confirmed his statement regarding the
pressure put on him by the applicant Even 1f no account could be taken ot the
statements by O Tognoli in Switzeiland, as those statements had been related orally
by a number of judges and weie nat contained 1n any document all the other evidence
aganst the applicant sull justihed keeping him v detention on remand The court
therefore upheld the order of 24 August 1993, while declaning that O Tognoli’s
evidence was nadmissible Lastly the court stressed once again the nisk of evidence
being tampered with, given the network of information on which the applicant could
rely This had been demonstrated, wwer alie by the fact that the applicant had
veluntanily reported to the public prosecutor’s office on 17 November 1992, although
the wvestigation was supposed sull to be covered by the confidentiality of judicial
ivestigations rule This contimed that he was aware, not only of the existence of an
investigation against him, but also of the nature of the accusations made by G Mutolo

Ihe applicant appealed an pomts of law He argued mntor aliu, that even if there
was a presumption at law that he might comnut a further offence, that presumption was
rebuttable by contrary evidence, such as existed here

In a judgment of 13 December 1993 the Court of Cassation dismissed the
applicant’s appeal While acknowledging the weakness of the lower courts’ reasoming
regarding the applicant’™s dangerousness the court consideled, among other things, that
those reasons were nenetheless neither manifestly logical nor unlawful
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In the meantime Palermo public prosecutor’s office had reyuested, on
7 December 1993, an extension of the applicant’s detention on remand, which was due
1o expire on 249 December 1993 In support of their request, the prosecution had
submutted, mrer aliv that bank checks and requests for documents from the Minnstry
of the Interior and the police sutheinies were snll being made On 20 December 1993
the apphcant opposed the prosetulion’s request

On 23 December 993 the prehmunary vestigations judge granted the
prosecutton’s request and extended the detention on remand for 60 days He based Tus
decision on, wnter ala, the complexity of the investigation, (tnvolving, among other
things, an outstanding request for judicial assistance, transcripts of tapped telephone
conversations dind 4n andlysis of data relaing to mobie telephones used by the
applicant) and the risks of evidence bewg tmpered with (not only m respect of
evidence yet to be obtaned, but also that already obtained), of absconding and of the
commission of a further offence

On 7 January 1994 the apphicant appealed against the decision extending his
detention on remand He subnutted, inter alia, that the mvesugative measures for which
an extension of his detention had been requested could easily have been completed
earlier and, 1 any event, before his penod of detention expired and that any delay
should be attributed to the judicial authonities alone He also claimed that the court had
not 1 any way proved that theie was a redl risk of his tampeimg with the evidence,
absconding or reoffending, and that hrs detention should have been estended only 1f
there were serious imvestigalive 1equitements making 1t absolutely necessary The
applicant submitted that there were no such requiements m s case

On 2 February 1994 Palerme District Court, siting as an appellate court dealing
with detention on remiand applicatiens, dismissed the applicant’s appeal The court held
that even if the data relating o mobie telephones used by the applicant could have
been requested and analysed eatlier, given that this dats was not requested until ¥
Navember 1993 whereas the apphcant had been detained since 24 December 1992, the
prosecuusn cauld not be cuticised morelation to the other wvestigative measures
Justifying an extension ot the applicant™s detention, as these had either been started very
early or were particulatly complex, and having regard also to the fact that the
prosecution enjayed 4 cettun maigin of appreciation n this ares Furthermore, even 1f
the risk of absconding could be discounted, the court considered that there was sull a
risk thar the applicant would 1eottend or that evidence would be tampered with, given
the extremely senstive position which he had occupied within the State mstitutions
The court noted on thas point that, after a year’s wat, the ptosecution had sull npot
obtained 1he files on, among other things, work done by the applicant for the Mimistry
of the Interior Account alse had to be taken of the fact that it wenld be very difficult
for the apphcant (o extricate himself from the Maha’s crimmal network

The apphcant uppealed on pomts of law on I March 1994, complaining, that the
court’s reasoning i dismussing his appeal was inadequate and 1llogical The Court of
Cassanon dismiassed his appeal on 27 May 1994, ruling that, on the facts, there were
grave dangers of the kind presunibed by section 274
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The applicant had i the meantime been committed for trial by an order of the
prelimmary investigations judge and his tnal had started on 12 April 1994

On [0 January 1995 the applicant made a further application for release from
detention He submutted, intor alia, ihat there was no real danger of his tampenng with
the evidence or commutting fuither offences, given the stage which the invesugation
had reached and the fact that, even supposing that he had had contacts with the Mafia,
he would, n any event, have lost them after two years 1n detention

His application was dismissed by Palermo District Court on |9 January 1995
The court agamn held that, given the complexity of the mvestigatton the apphicant’s
release might interfere with 1t He could have used the many contacts and connections
he had built up wlule working at has former very sensibive posts mn otder to tamper with
evidence or exerl pressute on witnesses As to the risk of reoffending, the court
emphasised that erimunal links with the Mafa are generally long lived particularly
bearing in mund the Maha's tendency to subjopate @ members

In an order of 14 Apul 1995, Palermo District Court granted the presecution’s
request of 31 March 1995 to suspend the maximom penods of detention on remand for
the duration of the toiadd and dehibetations at first instance owing to the complexity of
the proceedings, pursuant to section 3(4(2) of the CCP The court held that, given the
number of hearings, of witness exanunations {180)) and even examunation~ of the
applicant (13), the prosecution s request appeared justihed  As regaids the applicant’™
submission that the proceedings would have been compleled earlier 1f the heanngs had
been held at more frequent witersuls, the court considered that it had to take account
of the court’s excessive workload and of the fact that at the same ume 1t had had to
deal with other cases whete the accused were detamed on remand

On 24 Aprl 1995 the applcant appealed against that order, submutting in
particular that the provision for suspension of the muximum penods 1 detention on
remand had been adopted 10 order to meet the requirements of the <o called maxi-
trials”, that 15 trials involving a very large number of defendants He claimed, however,
that, i lus case, the fact that 11 had not been possible to complete the trial before the
normal limit on his detenuon on remand had expired arose for reasons other than the
complexity of the proceedings

Palermo Distuct Court disnussed the applicant » appeal m an order of 22 May
1993, ruling that all the condiions Luod down n section 304(2) of the CCP were
satisfied in this case that s, w particular the complexity of the moceedings
(exacerbated by the court’s excessive workload} and the contmuing apphicability of the
conditions lad down o section 274 of the CCP
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The appheant did not appeal on points of law agamst thut order However, on
28 July 1995, he reapphed to Paletmo District Court for release from detention. arguing
that hus detention was no longer secessury for the investigation and that lus health was
suffering, as shown m a psychiatrists” report

Pialermo Dustrict Cour! pranted the appheanon (which was i fact supported by
the prasecution) und the upplicant was finally released pursuant to a deciston of 31 July
1995, after having spent two ycars and seven months on remund i solitary confine-
ment The court held m particular

- that at this stage of the trial, as the oral hearings have been completed. all the
prosecution and defence witnesses examined, the documentary evidence obtained
and the vurious confrontations (between co-accused) necessary for the
mvestigation undertaken, there was no nisk that the evidence would be tampered
with or witnesses procured to give false evidence, contrary to the findings
reached in the order of 19 Junuary last, at wluch time more than a hundred
witnesses remained to be exammed,

- that the nsk of absconding could also be ruled out, both on the ground of the
state of health of the apphicant, who was suffenng from a sufficiently acute form
of asthema (brought on by the long detention), and the ground that 1 was far
from certain that 4 hona! conviction, which would requne precautions to
guaruntee that he seived his sentence, would be secured,

- that any nisk ot the appheant committng further offences covld also be ruled
out, owing to his state of health, the leng penod spent i detention on remand
and, lastly, the facc that since his arrest he had ceased performuing the functions
i connecuon with which he was accused of having faciated the Mahd's
activities

I'he Govermment submut that the trial progressed at an average rate of two
hearings a week Addinonally, a repoit by the President of the court duted 29 Septem-
ber 1995 shows that, aftet the maximum period of detention on 1emand in the
proceedings was extended, the court hud proposed to hold three hearings & week instead
of two, but the applicant’s lawyeis had refused. The applicant has not denied this
Although it has not been possible to clanfy the exuct progress of the proceedmgs, it
has, nevertheless, been established that, i the spring of 1993, hearings involving the
examination of witnesses were held on 24 Murch, 2, 5, 12, 16 and 19 May and
14 June. The file also shows that the trial involved a total of more than a hundred
hearings and the examination of more than 230 witnesses or persons suspected of
offences connected to those with which the applicant was charged

In a judgment of 5 Apul 1996, which was filed with the count registry n
October 1996, Palermo Distiict Court sentenced the apphcant 1o ten years™ mmprison-
ment for Mafia associution The Commission has not yet been provided with the
reasons for this judgment The applicant has apparently appealed

103


http://tho.se

4 Evidence arising from the mvestigation and during the trial

During the myvestigation and the tnial further witness and other evidence came
to hght 1n additien to the pomur statements

a Regarding the statements by G Mutolo

An regards the flat which A Graziano allegedly made available to the applicant
the mvestgation established that the fat in question actually belonged to the property
developer of the block 1 which it was situgted, and not to A Graziano, and that it had
been rented first 1o a judge and then to a doctor

G Mutolo subsequently amended his statement and claimed that, between the
end of 1975 and the beginmng ot 1977, A Graziano had mtervened to enable the
applicant to use the above mentioned flat

As regards the car allegedly given to one of the applicant’s mistiesses, enquiries
made regarding purchasey of the same type of car between (Y80 and 1982 taled 10
identity the alleged recipient

b Regarding the statements by R Spatola

On 23 December 1993 thes pentito changed hus statement with regard o seeing
the applicant 1n 4 restamiant with R Riccebono and speciiied thit the two men were
n a ratsed and solated part ot the 1estaurant siuated between the torlets, and not 1n 4
private duung room of the testawant as he had inmbally stated

During the trial the Dt Caso brothers dented R Spatola « claim  Furthermore,
the restaurant owner demed ever having seen the appheant with R Riccobono m hys
restaurant and added that, o any event, he would never have seated the applicant in the
part of the restaurant indicated by the pentiro 1n question, 1e between the toilets

During the msestigation u also came to light that the restaurant plan had 1n the
meantime been destroyed

As regards the accusation that the applicant was a Freemadson, the mestigation
did not find anything to confum this

—

¢ Regarding the statements by G Murchese

The mvestigation established that the pobee did not find T Runa's hide-out until
1984 and that at the ume refeued to in G Marchese’s staterments on this point, no
operation agamnst T Runa's hudke out had been planned, as the police did not know
where 1t was
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d Regarding the statements by FM Mannoia

Duning the trial it was establishied that this pentiro had dlready been questioned
regarding the applicant on 3 Apnl 1993 n the United States of Amenica On that
occaston he had stated that he did not know of any offences committed by the
applicant He attributed the discrepancy between hus staternent on that occasion and his
accusations against the applicant nine months later to the fact that on 3 April 1993 he
had been asked the question 1egarding the applicant very late at night when he was
very tired However, the record of his mterview in the United States showed that 1t had
in facl conunued for a long ume uofter the question regarding the applicant had been
asked

The prosecutien had not attached the record of this first interview to the case file
and had confined themselves to producing the mterview of January 1994 At the request
of the President of the court, the prosecution justrhed this gmission on the grounds that
the record of the first nterview did not contain any relevant material

Shortly after the applhicant was convicted, o second record of nterview was
discovered, relating to another interview with the same penrite dated 2 April 1993,
during which FM Mannoia dened knowing or having heard of the applicant
According to the prosecution this second record of mterview was not produced because
Caltamissetta pubhic prosecutor’s office had never sent it to Palermo public prosecutor’s
office

e) Regarding the statements by S Cancenu

It was established that after S Bontade and another mahoso were arrested 1n
1963 duning 4 police operation duected by the applicant, the latter stated that he
deemed 1t inappropriate for S Bontade the son of a4 well known mafoso, to hold a
licence to carry firearms No trace of the renewal of § Boentade’s hicence was found
durning the investigation

It was also established that m 1978 the same mahoso’s diiving licence was
returned to him tor work reasons and that this decision was taken by the Prefecture
During the ti1al, the Pietect (peferts)y the Chief of Polhice (questene) and the police
officer dealing with the application tor the return of the dnving licence all gave
evidence that the applicant had never intervened on behalf of S Bontade

f) Regarding the statements by P Scavuzzo

The description of the tlat wheie the meeting regarding the amphora atlegedly
took place actually corresponded to onc of the Secret Service's bases mn Palermo, which
at the tme was under peimanent smvelllance No other flat coiresponding to this
pentito’s description of the premises was ever identthed Neither was 1t possible to
wdentify the Swiss ait expert
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B Relevant domestic fun

Section 273 (1) of the CCP provides that 'no ane ~hall be remanded 1n custody
without strong evidence of guelt

According to Court of Cassation case-law, the evidence necessary 10 remand a
defendant n custody must indicdte a4 strong probability of guilt The evidence must
therefore be clear and substantial It can consist of the defendant being 1imphcated by
a co-defendunt, whose credibility must be assessed overall, m the light ot the available
evidence (see the Evoli and another judgment of { December 1994) The evidence
required under section 273 iy theretole (hal which comprises 1 substance some or all
of the future proof and whah, although incapable 1n tself of proving the defendant
guilty beyond all doubt, 15 sulhiciently strong to make 1t foreseeable that, with the
subsequent addition of further evidence, 1t will detuntely prove the defendant guilty
(see Court ot Cassation, Combined Divisions, judgment of 21 Apri§ 1995, Costantino
and another)

As regards, more specitically, the importance 1o be attached tv accusations by
pentin, the Court ot Cassation has oscillated between two difterent approaches
According to the stricter approach, due regard must be had to the need for objective
evidence cortoborating an accusation, even 1f at this stage of the proccedings all that
needs to be established 15 probulility, rather than guilt Merely wnplicaung anather,
even f credible m atselt, v theretore msufficient (see Court of Cavsiion Potenza
wdegment of 26 January 1999, Mungano judgment of 27 May 1994 und Galluce
Judgment of 29 September 199.4) Thus, the Courl of Cassation has beld that where a
pentifo merely recognised the accused from o photograph, thiv did not consntute
objective evidence, as 1t showed metely that the peanto knew the accused (see Court
of Caswauon, Terhizzi judgment at 13 July 1994) Although n s true that a finding of
probable guilt 1~ enongh to justly temanding « defendant in custody 11 s, nevertheless,
necessary Lo subnut staternents and accusations by peart to partcularly ngorous
scrutiny, as they may hide ulteniot mouves The mumsie credibility of wuch statements
therefore has to be venhied (¢ g were they made voluntanly and disimierestedly? Are
they precise’ Realistic? Logically and mternally consistent?) and there needs to be
corroborative evidence wluch, while it can be of any nature or type, must tally with the
statements »o that 4 direct and uneguivacal link can be established with the offence and
the accused (see Court of Cassation, Comusso Judgment ot 10 March 1994, on the same
pont. see abvo Court of Cassation Pimelte judgments of 23 April 1994 D Uivo and
others judgment of 25 May 1994, und the above-mennoned Costantino and another
Judgment of 21 Aprl 1995) The Cowt of Cassaton has abvo held that 4 mere
indicatian by two pensirr that the accused was 4 mafioso, with no mformatton about his
specific role and based on hewsay evidence, could not be convidered sufficient (see
Court of Cassauan, Messimna judzment ot 27 September 19943 On the same lines, the
Court of Cassattan has taken pans 0 specify that o pentiro’s ediblity should be
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verthed 1n each specithe case und n relation to the uactual events to which his
statements relate, and cannet be taken 45 proven by the tact that the pentito 1n question
has proved humself reliable on other occasions (see Ferrara judgment of 6 July 1994)

In another series of judgments, however, the Court of Cassation has taken a
more flexible approach, holding that it 15 not always necessary to provide objective
evidence 1n order to remand a detendant in custody, as this measure, unlike a criminal
conviction, does not require proof of guilt Accordingly, the need for objective evidence
depends on the court’s assessment on a case by case basis of the mtninae credibility
of the pentito 1n question Thus, depending on the case, 1f may be sufticient to produce
evidence confirmung the circunwstances m which the pentito learned of the events
described or, alternatively, evidence conhrming the cucumstances surrounding the
events related or, possibly, a second imphcation, less speciiic but coming from an
mtrinsically credible subject (see Court of Cassation, Pernt judgment of 27 September
1994, Buzzitta judgment of 28 September 1994 and Cute judgment of 26 October
1Y94) Thus, even statements by one pentito alone can constitute strong evidence 1f they
are shown to be credible and unequivocal on nigotously logical grounds (see Cowt of
Cassation, Mendolia Judgment of 7 December 1994), or if the court considers that the
pentite has not been muanipulated (see Court of Cassation, Verde judgment of
2 December 1994) Any contiadictions or inconsistencies, however would mahe 1t
necessary to produce objective evidence

The Court of Cassation has also held that objective evidence may be of any type
and may take the form of other statements mmplicating the accused which tally in
substance with the statements made by the first accuser or accusers, on condition that
the latter statements can be proved not to have been the result of collusion or reciprocal
influence (see Comt of Cassation, Sermulia and another judgment of 17 January 1994,
and Greganti judgment of | February 1994)

Lastly, the Court of Cassation has held that hearsay evidence can amount to
strong evidence, but on conditton not only that the mtrinste credibility of the person
making the statement has been proved buat also that their evidence has been confirmed
by objective evidence (see Court of Cassation, Pecoraro and others judgment of
21 October 1994)

Section 274 ot the CCP pirovides that & person may be detained on remand
‘a)  af this 18 staetly necessary for the purposes of the invesugation, on the
grounds of a redl danger that the evidence will be tampered with or that pressure will
be exerted on witnesses

b)  af the accused has escaped or there 15 a real danger of lus absconding, on

condition that the court considers that, 1if convicted, he will be luble to a prison
sentence of more than two years,
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¢) where given the specific nature and circumstances of the oftence and
having regard to the personahity of (he accused, there 15 a real Tisk that he will commit
serious offences involving the use ot weapons or other means of violence against the
person or offences agamnst the consttunonal order o offences relating to organised
crime or further attences ot the same kind as that with which lie i~ charged

Under Secuon 275(3) ot the CCP, as amended by Lepislative Decree No 152
of 1991, which became Law No 203 of 199], and No 292 of 199], which became
Law No 356 of 1991, there v 4 rebuttable presumpuon that such g necesuty exists
with regard to certain parucularly sertous offences wcluding the offence with which
the apphcant was charged

Section 303 of the CCP sets foith the maximum penods of detentien on remand
according 10 the stage reached n the proceedings As the applicant 15 being prosecuted
for the offence laid down in secton 410 hes of the Crinunal Code, the peniods
apphicable 10 him during the proceedings at first nstance were as tollows

one year from the beginnmg of his detention untl the decision commutting hum
for trial,

- ane vedr from the begmanmg ot the trial untl the convictian at hrst wstance

Sectian 3073 ot the CCP provides, m paitcular, that f before these une periods
have elapsed. the decivon comnutting the defendant for gl or the conviction at hist
instance respectively have sull nat been pronounced, detention on remand shall cease
0 be lawtul and the accused must be teleased

Section 477 of the CCP provides, titer aliu that wheie the tnal cannot be dealt
with 1 a single heaning  the President shall order it to contmue on the followang
working day (para 1) Mareaver, the court cannot adjourn the procecdings other than
on grounds of abselute necessity (wssolnta necessita) and tor o maximum of ten
workimg days (para 2)

On this point, the Cowmt of Cassation has held that the ten day penod provided
for m section 477 {2y of the CCP 1~ a gdeline (termine di natura ordingtona), non
compliance with which does not render the detention unlawful and does not have
consequences for the extension of periods ot detention on remand pursudant to
section 304 (1) of the CCP While 1t 1y true that the court must comply with the time
penods lad down in section 477 especially 10 cases where the length ot the tral v set
oft agamnst the length of the dewnton, 1t 15 also true thae the atnlity to comply with
these ume-periads v mevitably dictated by the workload of the cowt < ancetned, if the
court has o heavy worhload, the tial cannot always be conducted at the tervals
provided for in section 477 of the CCP (vee Butera judgment of I8 February 1994)

Sections 304 and 308 ot the CCP provide for eaxceptions ta these rules
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In particular section 304(2) provides that, 1n respect of certain offences,
including the one provided for 1n section 416 hits of the Criminal Code, the periods lmd
down 1n section 303 may be suspended durig the hearings or deliberations at hist
mstance or at the appeal stage, if the proceedings turn out to be particularly complex
Section 304 provides that the length of detention 1 remand must not 10 any
circumstances exceed two thirds of the maximum tanff sentence for the offence with
which the defendant 15 charged o1 that imposed by the first instance court

Section 305(2) provides that during the preluminary investigation, the public
prosecutor mdy request an extenston of periods of detention on remand which are about
to expire, where there is 4 serious need for precavtionary measures which, n
parucularly complex mvestugatons, make it absolutely necessary to extend the detention
on remand” This provision then provides that such an extension can be renewed only
once and that, 1n any event, the pereds laid down in section 303 cannot be exceeded
by maore than half

Lastly, under section 358 of the CCP, the public prosecutor must also investigate
facts and circumstances favowmable to the defendant
COMPLAINTS (Extract)
1 The applicant complaiss first of all that he was imprisoned i bteach of Article 5
para 1 (c) of the Convention e submits that he was arrested merely on the basis of

statements by pentiti The applicant also asserts that, i hus case, detention was used for
the purpose of making enquiries about him and not as a precautionary measure

THE LAW (Extract)
1 The applicant complains first of all that he was impnisoned m breach of Article 5
para | (¢} of the Convention He submuts in partucular that he was arrested merely on
the basis of statements by pennt

Article 5 para 1 (¢} of the Convention 1 worded as follows

Everyone has the night to liberty and securnity of person No one shall be

deprived of lis liberty save in the tollowing cases and 1w accordance with a
procedure prescribed by law
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¢} the Lawful wisest or detention of o person effecuve for the purpose of
brninging him before the competent legal authonty on reasonable suspicion of
having commutted an offence or when 1t 15 reasonably consideted necessary to
prevent his comnutning an offence or fleemng atter having done so,

The Government observe that the applicant was arrested on the basts of
statements by pentitr, wheeh 1 accordance with the Court of Cassation’s case-law,
were deemed to be credible tor the fellowing reasons

- these statements wete coneborated by iwier wlia, concurring statements by other
pentitt which could not be deemed to be the result of collusion as they had not
been 1n contact with one another,

- the same pentit had proved themselves reliable 1n other trials

The Government emphasise fucther that this evidence was examined on many
occastons by several different courts

The Gavernment subnt that the ttalian courts established that there were risks
whach, under ~ection 274 ot the CCP made it necessary to detamn the applicant on
remand It was only gt the end of the proceedings that the court could rule out the risk
of the applicant absconding, since he no longer had the financial means, or of re
offending, both on grounds of his health and the fact that the most recent offence with
which he had been charged dated back to before 1991 The Government recall further
that, pursuant to section 273 ot the CCP, an individual can be arrested on the basis of
strong evidence, which was undoubtedly present here, rather than proof, which 1~ a
matter for the trial

The Government subnut tutthes that the risk of tampering with the evidence was
confirmed by the fact that the apphcant knew of the sources of the evidence agamst
him even before his arrest Additionally, the unjustithed delay by the authenties tor
which the apphcdant worked i providing the investugators with the mformatien
necessary Lo conduct their enquuy showed that the apphcant could rely on contacts and
connections wathin the wircles being investigated Lastly, the fact that evidence was
heard during the proceedings flom witnesses who had had very sensitive professional
and personal relations with the applicant made 1t necessary to keep him in detention on
remand until the heating ook place

The applicant clains however, that contrary ta the established case law of the
Court of Cassation he was auested on the basis ot the statements of four peatitt who
had had no volvement or contuct with hum i any of the cniminal acuvities of which
he stood accused, the comt had found them to be (redible witnesses merely on the
ground that they had shown themselves to be reliable 1 previous trials
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In thus respect the applicant subnuts first of all that the esidence s mamly
hearsay and often consisis of unspecihied accusations

The applicant observes next that the investigators omatted to take account of
sometimes evident circumstances and to submit the statements i question to objective
scrutimy which would have shown at the outset how manifestly absurd the allegations
aganst him were Thus, the apphicant observes, 1ater afia that evidence was heard from
R Spatold only seven days piior 10 i arrest and that his statement could not therefore
be venified as 1t should have been Quute apart from the absurd nature of the allegation
that the applicant had lunched wuh a known mahoso 1o a restaurant frequented by
police officers, no inspecuon of the prenises was undertaken prior to his arrest, which
wolld easily have shown that the private dining room to which the pentito first referred
did not exist, neither was a plun of the restaurant muJuded in the case file As regards
the statements by S Cancenn 1t would have been easy to see that at the time when
according to this pentito, the upplicant allegedly procured a hicence to carry weapons
for S Bontade {1959), the apphcant hud not yet arrived 1n Palermo, where he took up
his post in 1962

The applicant subnuts thu theie were obvious contradictions mn the statements
which served as the bases for lus aniest Thus 1t s clear from S Bontade’s alleged
statements to T Buscetta that R Riccobono was 1n fact o police informer and not that
the apphcant was domg the Mahy favours Funihermore accordimg to G Mutolo’s
ctatements, tn 1975 the Muha had allegedly decided to eliminate the applicant and had
mstructed A Graziano to shadow him whereas, according to the same pentito, the
applicant was at the same time already recewving favours from the Matia, notably the
flat which was allegedly made available to him by A Graziano himself The applicant
also draws attention to the mujor conttadections running through all the statements by
FM Mannoia and the seriousuess of the prosecution s failure to cxlubit the records of
interviews of F M Mannowa which weie favourable to the applicant The latter observes
further that the absurdity of the allegations agamnst him are only tao clear of account 1n
tahen of the fact that f the ponnn s statements are w be believed, he was doing
favours simultaneoushy tor vatious wanmg Miha leaders which would have been
smcidal

The applicant subnuts funther that the possibility of colluston bewween the pentin
cannot be ruled out beanmng i mmd the commumty from which they come their
criminal hustory and the fact that m co operating with the judicial authorities they aim
to obtan edvantages from the State or even aclieve other ends In this respect, he notes
that at the trme of his anest e was m the process ot transforming the Secret Service
in Sictly trom an anti okl o1gdnlsalion Mo div grganisation specialising
combaung organised cume  The applicant recalls futther that P Scavuzza has 4
previons conviction Jor defam ibon and that 1t has been proven that G Mutelo whom
he had personally prosecuted with partcular zeal tiven his role m nardering a voung
pohee officer to whom the applicant was very attached  falsely accused the President
of Palermo Court of Appeal und other judges
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As regards the requuements of the invesugation, the applicant considers that
none of the rsks which have to be established in order to keep a4 person m detention
on remdand existed 1n hes case He could not wn fact have tampered with the evidence
or comimitted further oftences as ke had been suspended from his post because of the
mvestigation Given hus conduct, the 115k of his absconding should alvo have been ruled
out, since he had voluntarily r1eported 1o the public prosecutor’s office 1n order to
clanfy his position

The applicant concludes that, 10 the Itahan legal system, statements by a pentito
are presumed to be credible even where there 15 no objective corroborative evidence,
merely on the ground that the pensito has in the past co operated with the judicral
authorities and despite a pevioys conviction for defamaton It cannot, however, be
assumed that a pentite who has shown o certain credibility in the past will not be
tempted to e i different curcumstances The credibihty of a penrtto, the apphcant
submuts, should theiefore be venfed W every case w relation to each specihc
statement, particularly where senous allegations are made against 4 senior police
officer This was not dene m hus case

The Commission recdlls that the reasonable suspicion referred to in Article %
para 1 (¢) of the Convention does not mean that the suspected person’s gult must at
that stage be established and proven and 1t cannot be required n order to jusufy arrest
and detention on remand that the commission of the offence with which the person
concerned is charged has been established 1t s precisely the puipose of the official
investigation and detentien that the 1eality and nature of the offences laid against the
accused should be dehinitely proved (see No 10R(F3/84 Dec 16 1287, DR 54, p 35,
atp 41) The suspicions must also be 1casonable (ibid |, p 42} 1t is precisely from tins
standpoint that the quesnon of the ponrit should be convidered

The Commussien cbseives that the co operation of pontift v a very important
weapon 1n the Italian authorities  fight against the Maha The use of their statements
does however, raine o cettain numbet of delicate 1ssues, as by their very nature such
statements are open to mantpulation and may be made purely in order 1o obtain the
advantages which Italian law giants to peantt, or for personal revenge (the fact that the
statements made by certain pentite have led to thewr conviction for defamation should
not be overlooked) Il at times ambiguous nature of these statements and the risk that
an ndividual may be implicated and arrested on the basis of unvenfied and not
necessarlly disinterested allegations made by persons who have often already been
convicted, should not theretore be underestimated

The Commiswion has found factors in this case wiich raise significant doubts,
mter alid

- some of the statements imphcating the applicant are cleaily contiadictory
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- the starements by certam penttir refer to facts of wluch they have no direct
knowledge and of which they were apprised by persons who lve died 1n the
meantme;

1t would have been ieasouable for the investgators to wivesugate further factual
evidence m order 10 venfy the credibiiy of some of the senous allegabons
agams! the apphicant (e g with respect to the restaurant in which the latter was
allegedly seen in the compuny of a known mufioso, or regarding 1he licence to
carry arms and the driving Licence which another matioso allegedly obtamed
through the apphcant’s intervention);

- the prosecution appeat to liave deliberately ignored matters favowable 1o the
apphicant (such as the records of interview of the pentita M Mannoa dated
2 and 3 April 1993),

The Commisston considers, nevertheless, that the national authorities should
enjoy a wide margin of appreciation 1n this area. Short of munifestly unreasonable or
arbitrary conclusians drawn by the competent authorities from ewvidence in their
possession (n order to justify a suspect’s arrest, which, despite certamn reservattons, can
be ruled out m this case, it 15 i the first place for the natonal authonties to assess the
credibility of statements by pentii Moreover, a point which should not be underesti-
mated (s that the peatite statements on which the charges against the applicant are based
were examuned on several occasions by three levels ot the ltalian court system, which
repeatedly concluded thut they weie sericus and credible

The Conmenson therefore conswders that thes purt of the applbcstion must be

rejected as manifestly ill-founded. within the meaning of Article 27 para 2 of the
Convention
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