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Rat; CHI21UDILSC2008/0124

42 Marina, 5t Leonards-on-Se«a, East Sussax TNIS 0BLU

Application

This was an Application made on (0W11/2008 by the landlord, 42 Marina
Managemant Lid, pursuant to Section 27A of the Landlord and Tenant Act 1885 for a
determination in retation to payability of service charges by 1he tananis of flats -8 for
the years 2008 & 2007,

Backqreund
2. A Pre-Triat Review was hald on 22/12/2008 attended by Mr Okines of Arko Property

Management, {1 was direcied (para 3) that “the subject matter of the application shall
be limited (0 those jtems of saervice charge which any ¢f the respendents wish o
chalenge and which are isted in the service charge annual accounts for the years
anded 24 June 2005, 2008 and 2007

It was recorded {para 4) thal “the applicants agree thal matiers redating 10 the
deficiancy in the service charge balance held by SPMC in trusi for the lessees {undeys
section 42 of the Landiord and Tenant Acs 19871 al the time it went inlo kiquidatian
are outside the jurisdiction of the tnbunal. The appkcants agree that by virtue of
section 52 of the Landlord and Tenant Act 1987, those matters fafl within the
jurisctiction of the County Cowt.

The Directions further provided for all ihe tenants to ba listed as respondents and for
the ienanis of the ground floor commercial premises 10 be ramoved as tha tribunal
only has jurisdiction over resideniial premises. The applicant was directed to produce
copies of the sarvice charge sccounts, following which the respondents wers 10
produce a siatemeni of case stating which ilems were disputed and why. The
appkcani was then 1o provide a statement siating why such sums were payable and
the respondenis were then 1o provide a further sialement in reply. None of the
respondents complied with the Directions or objecied 10 any items of axpendlivre. Mr
Qkines of Arko provided the accounts, a brief unctated “note of case”™ on behali of the
apphcant, and a letler from accountant Mr R Sman daled 10/03/2009 .

Mr Okines wrote i¢ the tibunal office on 104012009 asking for the accounis for 2008
o be included in the applcation, At the hearing on 25/03/2D008 the tribunal refused
this request on grounds of procadural faimass. |is reasons were as follows: (a) the
year to 24 June 2008 had not been included in the original application and had been
not mentioned at the PTR which Mr Okines atlended; and (b) thea PTR chakrman had
spacifically restricted the issues in dispute to the years 2005, 2008 and 2007. The
respondents werae directed to identify any service charge items in dispute foc thesa
years onty. They therefore were nat aware thal the applicant later wished 10 inckide
the 2008 and had not had the cpporiunity to address zny issves arising from that
year. In the absence of the respondents it would not be fair te Increase the scope of
ihe applicaticn ai ihe hearing.



Jursdiction

B. Tha Tribunal has the power to decide about all aspecis of liability to pay service
charpges and can interpret the lease where necessary to resolve dispuies or
uncertainties. Service charges are sums of money pavable by a tenant to & landlord
for the costs of services, rapairs, some improvemenis, maintenance or insurance or
the landiord's costs of managemeni, under the terms of the lease {S.18 LTA 1885},
The Tribunal can decide by whom, to whom, how much and when service charga is
payable. A serviee charge is only payable insofar as # i reasonably incurved, or the
works to which it related are of a reaasonabla standard. The Tribunal thereliore also
deiermines the reasonableness of the charges.

7. The Tribunal had a copy of the lease of the Flal 4. The lease is dated 14 August
2000 and is for a term of 125 years trom 24 June 2000 at a peppercom rent,

5. The provizions relating (o the cakculation and payment of the service charge are (o
be found at Clause 4. The lenant's proporiion of annval maintenance cost is one
eighth {or 12.5%) of costs relaling to tha common areas and 12% of costs relating 10
ihe buikding. The tanant is to pay io the landlord on 24 June and 25 December each
year an interim paymenl on account “as the lessor or ils agents shall reascnably
deem appropriate”, the balance to be paid afier service of accounts by the lassor “as
500N as practicable afler 24 June® aach year, showing costs and expanses incume
and contributions received.

6. All flats contribute 12.5% of the common areas cosis, The respective buliding costs
proportions for the flats are: Flat 1,10%; Flats 2.3 & 4, 12%; Flats 5 & 8, B8%; Fiat 7,
6%; and Flat 8, 7%. The remaining 25% |8 payable by the commercial unit.

Ingpection

7. The Tribunal members inspeded the property befora the hearlng accompanied by Mr
Okines. i comprised 2 combined substantial mid-terrace period houses situated on
the seafront in 5t Leonards, converied into flats arranged over 5 floors including
commersal premises on the ground floor and a basement. The flats were accessed
from the rear of the building with 2 separate entrances, one for flals 142 and one for
flats 3-8. The extemnal detorations and window framaes wers in poor condition both to
the front and rear of the property. There were some superficial cracks above the first
floor window &l the froni.

B. Internally the common perts Jeading to fiats 3-8 wera in poor decorative order and
the carpets were not cdean. The tribunal members were given accass io flats 748 by
Ms Selby of Qalkfield letting agancy &n behall of ihe lessee Mr Hamod Edwards.
These ixts were nomally sub-lct but unoccupled at the ime of the inspection due 1o
penetrating damp which was evident 10 the exiemnal north-facing wails.

8. The common parts leading to flats 142 were in good condition and well maintained.
There was a void area at the rear once usad by the public house and now used for
storage by the residential tenants.



Hearipg

10. The haaring look place in Haslings on 25/03/2009. h was attended by M Okines
accompan/ed by Ms Barton and accountart Mr Smar. WM Land and Miss Barker
also attended as members and direciors of 42 Maring Management Lid. Although
named as respondenis they did not oppose tha application.

Factls

11. On the basis of its inspecticn, the documents praduced arkd submissions made by
ihe paxties al the hearing, the Tribunal found the folkowing facts:

{g8) The leases were granied by Morigage Guaranteas Limited. it is nol known
wheiher this company onginally converted the property inlo flats. By the time
Miss Barker and Mrs Land bought thelr Rats, in 2008 and 2007 respectively, the
freeholder was 42 Maring Management Limited. This was a ilenant-ownad
company of which the lessees of the 8 flats and the commercial premises were
aqual sharehoiders. Mr Okines was the cempany Secretary and the cument
managing apent, instructed by the company directors. He becama Involvad with
the property during 2008 at the request of some of the lessees, bul was not
formalky instructed untl sround Januvary 2007. He had a management contract
but did nat know when it was entered inlo and dig nat have a copy.

{b) The previous managing agents were Seafort Property Managemant Company,
which weni inlo hquidation on 12/10/2008, The direciors of SPMC were Mr & Mrs
Harrod-Edwards, whe were also the lessees of Fiats 7 & 8. Mr Harrod-Edwards
did not comply with the Directions, but he did write to the tribunal officc before
the PTR. He complained about Arko's managemeni, stating that Mr Okines had
failed to carry out necassary works or respond o complaints about damp, as a
resulk of which he had 08! rantal income and withhe!d service charges. Rather
surprisingly, ha did nol comment on the application or his company's role in the
previous management of the property and tha service charge accouni.

{c} SPCM had produced accounts, prepared by accountant Mr O Evans, for the
years 2005, and 2008, showing communal and bullding expendilwré on
eiectniclty, clsaning, fire alarrn maintenance, insurance, audit fees, managemaent
foas, and some minor repaks. Arko producad pccounts for 2007 with simdar
headings of expenditure. The total actual expendilure for those years was
£3,207 82, £4,84%.45 and £4 054.09 respectively. None of the respondenis had
objecied {0 any items of expenditure in these Bccounts, so effectively, none of
these sefvice charges were in dispute.

{d) The complicating factor was that during 2008 SPCM had apparenily intended to
camy oul major works at the property al an estimated cost of £24,112.23. These
works were never commenced. Apparently there was & first siage consultation
notice urkler Section 20 of the Landiord & Tenant Act 1985 dated 10/0X2004,
tut the iribunal did not sae this notice and was nol todd of the exaci nature ang
scope of these proposed works.



{e} A document headed “funds due nn transfer of managemant 24 June 20047,
apparently producad by Mr Evans as an addition {o the 2008 accounts, included
a list heacted "major works damandad not yat commenced” with a breakdaown of
cosis due from each fat lotaling £24,112 .23, It appeared that a¥ ithe flats had
paid their contribution except £2 883.47 for Flat 3, and that flais 7 & 8 still owed
E108.71 and E£124.67 respeciivaly. The contribution of the commercial premises
was siated 10 ba £7 454 .22,

{ The tribunal saw no service charge demands 5o it was not clear if or how these
sums wore demanded. Miss Barker and Mrs Land were not the lessees of their
fats at the material time but thought their vendors had paid all sums due before
they purchased. In his letter gated 19032008 io tha tribunal, Mr Davey, the
current owner of Flat 3, stated that the previous owners of his flat had paid
money o SPMC which was not used to camy oul the major works, and thereforg
he was withholding service charges. He thought Wr Hmmod-Edwards should
reimburse tha maintenance fund whersupon he would pay his contribution.

ig) Mr Okines case, for the applicani, was that SPCM hag coflecled some service
charges in relation to the proposed major works, but not sent oul demands In
redation to the expandliure as shown In the accounts. Ha surmised thal SPCM
had used any sums coflected 1o defray actual mainienance costs incurred, rather
than starting the major works. When he took over managemeni he sent out
interim demands in January and June 2007, but theve wera hisionic arrears 1or Mc
Davey and Mr Harrod-Edwards which he was seeking 10 recover.

{h) According to Mr Smart's analysis, SPMC owed £5 596 89 when Arko took over
management. However, no funds were received until October 2008 when the
Hquidators for SPCM paid E1,88%.79 to the apphcant as an unsecwed cradiior,
which was credlied 1o the service charge account. Mr Dkines sought {0 recover
that deficit from the lessees. He also soughi in 2008 to demand service charges
for the major works, and sent oul 8 sacond stage consuliation nolice, apparently
relying on the first stage nolice served by SPCM in 2004, Again the tribunal saw
no specification or delails of the proposed works, bul Mr Okines said he had
reduced the cost lo an estimated £12,455 by changing and reducing the nalure
and scope of the works 1o cover just the front of the property.

Decision

12

13,

The Tribunal reminded tseli, as it had reminded the parties, that ils jurisdiciion was
io determine whether sefvice charges were payable and reasonably incurred, and if
s0, the amouni that was payabie. Il could nol adjudicate on funds which arguaGly
should have been transferred by a former managing agent now In liquidation. This
had been agreed by Mr Okines on oehall of the applicani al the PTR, and his
agreement recorded in those Direclions, as sol out above (see para 3).

As axplalned in the findings of fact, none of the respondents had objected to any
items of service charge expenditure for the years in issue. The dispute cenired
around the deficiency in the maintenance fund whan i was transferred to Arko, and
for the reasons stated, this was not something the tribunal could resolve. I would
comment, however, thal as SPCM went into liquidation ard some money had later
been distnbuted o the applicant by the liquidator, it appears unfikely that any further



money could ba recovered from SPCM. This (s 0 be distinguished from any service
charges payable by Mr Harrog-Edwards in his personal capacity as lessee,

14, In rejation 10 the proposed major works, and the alleged sum of £24,112.23 on which
all the appicant’s subsequent calculations redied, the tipunal had no evidence that
any sums had been validly demanded o collecied under the terms of the laase by
SPMC, or indaed ihat the first stage of the statutory consultation procaedurs had baen
property carried out in 2004 to justily any demands that might have been made. This
sum was therefore not lawlully due or payabie as service charges.

15. In addition, although the year ending 24 Jung 2008 was not within scope of the
application, tha tribunal would comment that the second stage notice ralied on by Mr
Okines wouki not be valid either, as not only had the nature and scope of tha works
had charged, but there had alse bean a significant delay of about 4 yaars betwaen
the two notlces, such that they cou'd not be said to be part of the same consufiation
process. The applicant may therefore consider it prudent to start afresh, for example
with a surveyor's report, specification of works, and estimaies from repulable
contractors, to enable the slatutory consultation procedure to be followed and service
charges demanded in accordance with the lease terms.

16, The tribunal therefore concluded that the service charges incurred as sei oul in the
accounts for the years ending 24 June 2005, 2006 and 2007 were payable and
reasonably incurred.

Determination

17. The tribunal therefors determines in accordance with ids powers under Section
27A of the Landlord 2nd Tenant Act 19839, that the sums payable by the respondants
to the agplicani within 14 days of the date of this Decision are as follows:

2005 2008 2007
Flat 1 £355.85 E488.81 £409.21
Flai 2 £400.96 £561.87 £4B7.26
Flat 3 £400.98 £581.87 £487.28
Flat 4 £400.96 £581.87 £487.28
Flat 5 £310.72 £411.35 £331.16
Flat g £310.72 E411.35 £331.18
Flat 7 £265.62 £336.10 £253.11
Flai1 8 E288.17 £373.73 £202.13

Dated 30 April 2009

NEY

Chalrman
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