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DECISION

The Tribunal determines as follows:

1.

That there are no arrears of service charge for the periods from 1 July 2005 to 31
December 2008 owing by the Respondent at the date of the decision.

That no service charge demand has been made in respect of the period 1 January —
30 June 2007 and unless and until the Applicant makes service of such demand in
accordance with section 21 B of the Landlord & Tenant Act 1985 (“the 1985 Act”)
and the Service Charge ( Summary of Rights & Obligations, and Transitional
Provision) (England) Regulations 2007 (“the Regulations™), the Respondent will
be entitled to withhold payment in respect thereof.

That the legal cost of £82.25 incurred by the Applicant’s predecessor, Wood
Management, is determined not to be reasonable or, as having been reasonably
incurred and is not payable by the Respondent.




4. That the application by the Respondent under section 20C of the 1985 Act should
be granted on the basis that it was not just and equitable in the circumstances to
permit the recovery by the Applicant of any cost incurred in connection with the
proceeding before the Tribunal.

REASONS FOR DECISION

Background

L. The Applicant, Urban Waterside Management Co. Limited acting through its
agents, P.R.Gibbs & Co, issued proceedings against the Respondent for arrears of
service charge and ground rent in respect of the Property. The Respondent is the
leaseholder of the Property under a lease dated 3 November 1989 made between
Urban Waterside Limited (1) and the Respondent (2) (“the Lease™).

2. The matter was referred to the Tribunal by the Salford County Court for a
determination of the liability to pay service charges in respect of the Property. The
Tribunal has no power to make a determination in respect of ground rent,

3. Directions were issued to the parties dated 21 January 2010.

4, The Applicant’s Statement of Case comprising a copy of the Lease, a statement
of account dated 12 January 2010 and a witness statement of Clare Pyatt was
received by the Tribunal on 14 January 2010.

5. The Respondent’s Statement of Case dated 1 March 2010 (“the Respondent’s
Statement”) comprised the defence in the County Court proceedings and
additional documents numbered 5 — 53 in the Bundle which included all
exchanges of correspondence following the submission of their respective
Statements of Case.

6. A hearing was arranged for Monday 19 April 2010 at 11.30am at 1* Floor, 5,

New York Street, Manchester M1 4JB. The Tribunal inspected the common parts
at the Property at 10.00am on 19 April 2010.

Inspection

7.

The Tribunal made an external inspection of common areas of the Property on the
morning of 19 April 2010. The Property is one of 8 apartments in a modern
purpose-built 4 storey block. The block is of steel frame construction with brick
external walls and a tile roof. Entry to the communal hall and staircase is accessed
by a door entry system; there is a rear entrance which overlooks the Quay. There is
a lift which was working at the time of inspection. The windows in the common
parts to the front of the block are double-glazed but the windows on the staircase to




the rear of the block are softwood frames in some need of repainting/replacing. The
hallways and staircase are carpeted and were clean, tidy and well-maintained.

The Lease

8.

10.

11.

pay “...a due proportion” of ““...the Maintenance Contribution and Balancing
Charge...by way of additional rent in respect of each Accounting Period...by equal
half yearly instalments payable in advance on the 1% January and 1% July in every
year...”

“Maintenance Contribution” is defined in clause 1.6 of the Lease as “...such
proportion...of the annual maintenance provision for the Estate as provided in the
Seventh Schedule.

In respect of a flat, “Proportion” is defined in clause 1.7 of the Lease as .. firstly
one proportion in respect of the matters referred to in Part I of the Sixth Schedule
and in Clauses 2 (b) (c) (d) and (e) of Part II of the Seventh Schedule and secondly
a separate proportion in respect of the matters referred to in Part II of the Sixth
Schedule...”. Clause 2(b) provides for inclusion within the Maintenance
Contribution of fees and disbursements of any solicitor in relation to its collection.

“The Accounting Period” is defined as “...the period beginning the 1* day of
January in any year and ending 31* day of December in the same year...”

The disputed charges

12.

13.

14.

15.

As set out in the letter dated 13 January 2010 from the Applicant’s solicitors to the
Tribunal, the Applicant claims that the sum of £1031.18 (including interest) is
owing by the Respondent in respect of the period from 1 July 2008 to 1 January
2009, which amount included the annual ground rent of £30 per annum ( in respect
of which the Tribunal has no jurisdiction). The Applicant claimed that interest
continues to accrue at the rate of 0.22p per day.

The Applicant also claims the sum of £80 in respect of costs.

The Respondent claims that the only amount outstanding is in respect of service
charge for the period 1 January 2007 to 30 June 2007, and that the reason for non-
payment was that no invoice for this period had been received by him.

The Respondent also disputed the following charges/payments:

(1) a non-presented cheque for £175;

(i1) legal costs of £82.25; and

(iii) discrepancies of £32.03 ( as detailed on page 2 of the Respondent’s Statement).
















arrears in respect of service charge would be £1529.44. The Applicant stated that
“[I]t is a matter of agreement that before the start date in the Wood Management
Statement that the balance due was zero and it is agreed that the P R Gibbs & Co
Statement that follows directly on from the Wood Management Statement is
correct...”. '

31

comments invited. In response the Respondent stated that he regarded the letter
“as a diversion” and wished to await the Tribunal’s written statement before
raising points.

Tribunal’s Conclusions

32.

The Tribunal, having considered the submissions of the parties in their respective
statements of case and responses thereto, the evidence adduced at the hearing, and
the submissions made in the letter dated 20 April 2010 by the Applicant
determine as follows:

1.(1) that the only amount unpaid in respect of service charge payable for the
Property is for the period 1 January — 30 June 2007;

(i1) that this amount was unpaid because no invoice was received by the
Respondent in respect thereof;

(iii) that the amount of £720 in respect thereof as stated in the Wood Statement is
incorrect and any invoice/demand to be issued should be in the amount of £584.29
as stated by Dunlop Haywards in their letter dated 30 August 2007 ( page 27 of
the Respondent’s Statement);

(iv) that compliance must be made with s21B of the Act and the Regulations in
respect of all demands for service charge after 1 October 2007, including, without
limitation, any demand issued after the date of this decision in respect of the
period 1 January — 30 June 2007,

(v) that, in support of the above determinations, the Wood Statement, the Gibbs
Statement and the Respondent’s schedule of payments can be reconciled as
follows:

(a) service charge of £700 for period 1 July — 31 December 2005: paid by 2
payments of £600 and £100. Only £578 is credited on the Wood Statement but
receipt of the £600 1s acknowledged by Dunlop Haywards in their letter dated 29
March 2006 . This accords with the receipt date of 5 April 2006 ( presumably the
delay relates to the clearance of the cheque) on the Wood Statement;

(b) service charge of £700 for period 1 January — 30 June 2006, and 1 July — 31
December 2006: paid in 3 payments of £1000, £200 and £210;

(c) service charge for period 1 January — 30 June 2007: no invoice issued and no
payment made accordingly;

(d) service charge of £727.15 for period 1 July — 31 December 2007: paid in 3
payments of £250, £170.15 and £307;

(e) service charge of £727.15 for period 1 January — 30 June 2008 charged on the
Wood Statement: paid by 2 payments of £137 and £100 which appear on the




Gibbs Statement together with credit for 2 payments received by Dunlop
Hayward of £83.34 and £231.81 also on the Gibbs Statement; and

(f) service charge of £727.15 for period 1 July — 31 December 2008 charged on
the Gibbs Statement: paid by 4 payments of £170, £185, £165 and £91.35, all of

which appear on the Gibbs Statement;

- 2.(i) in their letter dated 20 April 2010, the Applicant stated that the balance due
from the Respondent was £1529.44. This amount was calculated by deducting
from the total amount invoiced on the Wood Statement of £4376.59 the aggregate
payments of £2387.15 from the Respondent on the Wood Statement and the
agreed discrepancies of £32; '

(ii) the Tribunal determined that the following further deductions should be made
from this amount:

(a) payments totalling £552.15 which appear on the Gibbs Statement but refer to
the service charge for the period 1 January — 30 June 2008 which appear on the
Wood Statement;

(b) £175 in respect of the unpresented cheque;

(c) £720 in respect of the non-invoiced service charge for the period 1 January —
30 June 2007,

(d) £82.29 being the aggregate of the amount invoiced in respect of legal costs
and the agreed discrepancy of 0.4p.

The effect of these further deductions is to leave a nil balance.

Catherine Wood
Chairman
Date 21 June 2010
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