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Decisions of the Tribunal

(1)

(2)

)

(4)

The Tribunal determines that although there had been advice to leasehold-
ers suggesting that service charges following the transfer of the landlord’s in-
terest from the London Borough of Tower Hamlets to a Housing Association
would not rise by more than inflation plus 0.5 per cent for “ 5 years” the
terms of the Lease remain paramount, and no binding agreement to
“cap” the service charge has been proved.

The “Common Parts” for service charge purposes include the land on
the title plans to title NGL 37922 edged red.

The Tribunal records that the following disputed items of service charge (ex-
pressed by cost per unit) were agreed between the parties by reference to
an updated version of the Scott Schedule presented to the Tribunal on 17"
May 2012, upon which the Tribunal recorded the agreements as confirmed
by the parties during the course of the hearing on that day;

Service Charge 2009-2010 (Unit Costs)

1.1 Insurance — reduced to £34.91

1.2 Light/Heat — reduced to Nil

1.3 Cleaning & Ground Maintenance — reduced to £193.10
1.5 Rubbish Collection — reduced to £10.17

2.3 Day to day Maintenance — reduced to Nil

2.4 Light bulb Replacement — reduced to Nil

Service Charges 2010 - 2011 (final figure — final accounts now published)

4.1 Insurance — agreed at £40.16

4.2 Light/Heat — reduced to Nil

4.3 Cleaning and Ground Maintenance - reduced to £193.11
4.5 Rubbish Collection — reduced to £10.69

4.6 Day to day Maintenance — Reduced to £5.94

4.8 Fire alarm - reduced to Nil

4.9 Lift — reduced to Nil

4.10 — Water — reduced to Nil

5.3 Day to day Maintenance — Reduced to £0.25

5.4 Light bulb Replacement — Reduced to Nil

The Tribunal determined the following disputed items;
2009 - 2010 Service Charge

2.1 Estate Cleaning & Maintenance - Allowed £89.19 as demanded
2.2 Rubbish Collection — Allowed £8.80 as demanded
3 Management Fee — Allowed £86.65 as demanded



(5)

(6)

(7)

(8)

Service Charges 2010/2011 (final figure as above)

5.1 Estate Cleaning & Maintenance — Allowed £109.66 as demanded
5.2 Rubbish Collection — Allowed £12.06 as demanded
6. Management Fee — Allowed £77.75 as demanded

The Tribunal further makes the decisions as set out under the various
headings in this Decision

The Tribunal makes an order under section 20C of the Landlord and
Tenant Act 1985 limiting the Applicants’ costs of this application
chargeable to the service charge to NIL, the Respondent having con-
ceded that it did not make intend to charge such costs.

The Tribunal makes an order under the Commonhold & Leasehold Re-
form Act 2002, Schedule 12, Paragraph 9, for the Respondent to reim-
burse 50% of the Applicants’ fees of £350 paid to the Tribunal.

The Tribunal makes NO order for costs against either the Respondent or
the Applicants under the Commonhold & Leasehold Reform Act 2002,
Schedule 12, Paragraph 10.

The Application

1.

The Applicants seek a determination pursuant to s.27A and 20C of the Land-
lord and Tenant Act 1985 (“the 1985 Act”) as to the amount of service charges
payable by the Respondents in respect of the Service charge years com-
mencing on 1% April 2009, and (subsequently) 2010 under the terms of a
lease (“the Lease”) dated 6" November 1989, a copy of which is attached
hereto as Appendix 2.

The relevant legal provisions are set out in Appendix 1 to this decision.

The route to this decision was slightly tortuous. As part of this application, the
Applicants disputed the reasonableness of the charges relating to a Major
Works contract for external works in 20010/11, and also in his witness state-
ment dated 17" November 2011 disputed an estimated demand for a further
Environmental Works contract. (The latter contract was not mentioned in the
original application). The case was originally listed for 2 days. The Applicants
then advised the Tribunal of non-availability on the scheduled 2™ day. On the
first day of the hearing, the Tribunal heard much discussion of the document
bundle and evidence. It was clear to the Tribunal that much important evi-
dence from the Respondent was not in the bundle. Mr Aziz gave oral evidence
and was partially cross-examined on his witness statement in the afternoon.
His main complaint, in the absence of satisfactory disclosure of documents
from the Respondent, was that the charges were much higher than the former
landlord had indicated to leaseholders in 2005/6. He believed that a binding
agreement on capping the service charges for a period of 5 years existed, as



stated in a document which Mr Aziz could not at this stage lay his hands on,
and that the charges subsequently demanded by the present landlord were
much in excess of that agreement. It was also clear by mid-day that an in-
spection would be necessary, and in view of the complexity of the issues that
it would not be possible to complete the case in one day. Further directions
were given for the hearing to be continued on 17" February 2012, with a Scott
Schedule to be produced by the Respondent to summarise the issues and
items disputed.

Between the first and second days of the hearing, the Tribunal became aware
of further cases being brought against the Respondent relating to the same
estate, covering much of the same subject matter, and also a proposal to con-
solidate all these cases. The Tribunal, since this case was part heard, and
since, in its view, clear Directions had been given relating to documents and a
Scott Schedule, refused the Respondent’s applications for adjournment and
consolidation of the matter with the other cases. The morning of the 2™ day of
the hearing was taken up with inspection. The Tribunal then continued the
hearing, relating to both the annual service charges for 2009/10, 2010/11, and
the External Works Contract. Only at the start of the reconvened hearing did
the Respondent produce the Scott Schedule (relating to all major items in dis-
pute including the External Works Contract). It was clear to the Tribunal that
further time would have to be given to allow a response to this document. Mr
Gould, a former chairman of the previous landlord, gave evidence for the Ap-
plicants and was cross-examined on his recollection of events from prior to
transfer of the estate from Tower Hamlets, up till shortly after the transfer of
the estate to the present landlord. The Tribunal proposed further directions to
the parties for a hearing on 17" and 18" May 20102, leaving it to the parties
to confirm the dates by which they should each respond to the Scott Sched-
ule, after a meeting to discuss it.

The parties were unable to give the necessary confirmation within the time
frame expected and the Tribunal, concerned by the lack of progress, and hav-
ing seen the final Directions given after a Pre-Review involving a large num-
ber of other Applicants, gave further Directions on 15th March 2012, adjourn-
ing the Major Works issue for it to be heard at the same time as the other
cases on the estate (Case No. LON/OOBG/LSC/2012/0146), deeming it the
best way to use the Tribunal's time. The Annual Service charges issue was
retained by this Tribunal for hearing on 17" May 2012. Shortly before the
hearing the parties met, and made some progress on agreement on the Scott
Schedule, with more items being agreed on the 17" May, as the hearing pro-
gressed.

Inspection (23" February 2012)

The Tribunal inspected the block including 35 Glengall Grove in the company
of both the Applicants, Mr A. Greatsch and Mr T. Goodwin of the College of
Law, Mr M. Saye and Mr S. Walker for the Respondent, Mr S. Wigley of
Messrs Bailey Garner, and for part of the time by other residents of the estate,
notably Mr D. Keeley. The Tribunal observed that the property was in a rec-




tangular 3 storey block built about 1965 of brick, under a shallow pitched inter-
locking tile roof. The block included bin stores. The stairwells and common
walkways were largely open to the weather. There were signs of recent reno-
vation, including replacement of timber fascias with UPVC, UPVC double
glazing, partial renewal of rainwater goods, repointing, partial rebuilding, and
redecoration of external walls, addition of electrical trunking on each floor ex-
ternally, apparently used for a communal integrated TV aerial system, and as-
phalt repairs to common walkways. Some decorative work had not been fin-
ished. Some downpipes were built around other projections. There were small
cracks to the brickwork in places. Small remnants of scaffolding and builders’
rubbish were noted, and some marks on the brickwork had not been cleaned
off. At ground level some telephone wires had still to be fully clipped back.
The Applicants pointed out that the main electrical fuse boxes in the commu-
nal areas were rusting, and doors/shutters to service bin stores etc. had not
been recently painted. They also pointed out that electric cables apparently
ran through the new projecting external metal trunking in the common access
ways at each level. The trunking was below head height, with some sharp
corners projecting out, protected by tape. A rebuilt external retaining wall was
not completely aligned. We saw no evidence of lifts, fire alarms, or a conci-
erge, although the common parts were reasonably tidy. Much of what the Tri-
bunal saw related to the Major Works which are now to be considered by a
different Tribunal and we do not comment further here on those aspects of the
property.

The hearing

The Applicants were represented by the College of Law, and the Respondent
was represented by Mr Saye and Mr Walker.

After allowing the parties further time for negotiation on 17" May 2012 the Tri-
bunal identified that the following matters remained in dispute:

i) Whether the Lease terms (particularly the plans) gave the Respondent
power to charge for the items demanded.

ii) Whether the Lease had in effect been varied by assurances about a
service charge cap at the time of the Transfer of the properties to a
new social landlord, thus invalidating sums in excess of that cap de-
manded by the Applicants for each year in question.

iii) The cost and quality of specific items of service charge.
iv) Whether any costs and fees relating to this application were payable.

In answer to questions at the hearing, the Applicants confirmed that the final
account for 2010/11 had now been produced. The Tribunal thus made its de-
cision on the final account, rather than an estimate.



10.

11.

12.

13.

The Tribunal’'s detailed decisions appear immediately after the parties’ sub-
missions on each item remaining in dispute.

Existence of Capping Agreement

The Applicants submitted that certain legally binding assurances had been
given to the leaseholders on the occasion of the transfer of the landlord's in-
terest from Tower Hamlets to Toynbee Island Homes (“TIH"), a registered so-
cial landlord in December 2005. The Applicants had by the May hearing pro-
duced the written evidence, namely a letter of advice to residents given by Mr
Angus Anderson, an Independent Adviser appointed by Tower Hamlets in
connection with the transfer, dated 25" January 2005 in the section headed
“Services” which stated that for a period of 5 years the increase in leasehold-
ers’ contributions would be limited to inflation plus 0.5%. Initially this formula
had been adhered to, but later, when TIH had effectively been taken over by
One Housing Group, this formula had been dispensed with, resulting in very
high increases in service charge demands. While this guarantee had not been
mentioned in the formal Consultation document sent to leaseholders dated
14™ February 2005, there was corroboration from the recollections of Mr Aziz
by Mr Gould. Further the Applicants pointed to the TIH Business Plan an-
nexed to documents for a meeting of TIH on 19" October 2005, where the
“‘Key Assumptions” in the section headed “Revenues”, used by TIH to apply
for a loan from Barclays Bank included an assumption of service charges in-
creasing by 0.5% above inflation. In the Applicants’ view, One Homes had re-
neged on the spirit and letter of the agreement, by dismissing the resident-led
board, and imposing service charges in excess of the agreed amounts.

The Respondent submitted that it had no knowledge of any such agreement,
despite questioning members of staff who had been involved at the time. De-
spite the documents produced by the Applicants, there was no evidence to
suggest that the Respondent's predecessor had agreed to restrict itself from
claiming the full costs of the provision of services. In fact the Financial State-
ments from 2006/7 showed that the costs of recorded services were not being
met, and were being subsidised by nearly £2 million of capital receipts from
sales of properties (see p.738 onwards of the bundle). It would have been
highly prejudicial for the landlord to enter into the agreement argued for by the
Applicants. The formal Consultation Document sent by Tower Hamlets to
leaseholders dated 14" February 2005 on the proposed transfer, made it clear
at para.4.2 - Service Charges - second paragraph that “Service charges will
be set to reflect actual costs for each block as far as possible”. Mr Sa%/e had
doubts about the status of the letter from Mr Angus Anderson dated 25" Janu-
ary 2005, although he accepted that Mr Anderson existed and that his advice
had been given to some actor in the transfer process, there was no evidence
that it was the leaseholders.

In reply to questions as to why the best evidence, namely the Transfer
Document, had not been produced, Mr Saye stated that it was too large to
copy. He further rejected suggestions by the Applicants that the transfer pro-
cedure had not been properly carried out. The process had been supervised
by the relevant government department. He did not consider that at any previ-



14.

15.

16.

ous time the Applicants had directly challenged that point, and was unable to
answer it at this hearing.

The Tribunal considered the evidence and submissions. The Applicants did
not seriously contest the extent of the provisions in the Lease allowing the
Respondent to collect the service charges. These are set out in Clause
1(definitions), 1(3) (the demised premises), 1(9)(the Building) 1(10)( the Com-
mon Parts), and Clause 4(4) (lessee to pay the service charge). The service
charge is governed by the 5" Schedule, by reference to the Lessor's obliga-
tions to do work and deal with other matters set out in Clause 5 of the Lease.
In the absence of a satisfactory breakdown of the charges made, the Appli-
cants’' main concern was the reason for large increases in costs without dis-
cernible increases in services. The annual estimates and final charges were:

Estimate Actual
2008/9 (n/a) £293.62
2009/10 (not given) 620.09
2010/11 300.12 555.96

The estimate for 2011/12 was £1,599.92. (not part of this determination).

Based on his assumption that there was a binding agreement in place to cap
the service charge, Mr Aziz estimated that the increase in 2009/10 should be
no more than 5% above the actual figure for the previous year (2008/9), and
thus similarly for the figure in 2010/11.

The Tribunal accepted the Applicants’ evidence that the letter of 25" January
2005 was genuine, and in view of the reported source (the leaseholder at No.
29 Glengall Grove, apparently with no connection to the previous manage-
ment), it also accepted that the letter had been sent to the leaseholders by Mr
Anderson as Independent Adviser in connection with the Transfer. However
the Tribunal did not accept the submission that the formal Consultation docu-
ment sent to leaseholders dated 14™ February 2005 was thus erroneous in its
content. The Tribunal considered that the Business Plan tabled on 19" Octo-
ber 2005 was an internal document. Thus the Tribunal considered that both of
these documents were outweighed by the formal Consultation Document dat-
ed 14™ February 2005 from Tower Hamlets to tenants. This had included a
specific section on the implications for leaseholders, which commented on
service charges, but only in terms of being related to actual costs, and had
given no assurance of any 0.5% cap. The Tribunal therefore concluded that
the formal Consultation Document would govern the position, in the absence
of other evidence.

Further, the Tribunal's considered that none of the documents referred to in
evidence (including the formal Consultation Document) was sufficient to dis-
place the main contractual document between the parties, i.e. the Lease itself.
There was no evidence of any Deed of Variation between the lessees and the
landlord. In fact, the Consultation Document dated 14™ February 2005 specifi-



cally confirmed that the terms of the leases were unaffected. While an agree-
ment between two parties could legally create rights for third parties not party
to the agreement, the evidence of such rights before this Tribunal was at best
equivocal. In coming to that conclusion, the Tribunal accepts that there were
discussions about capping the service charges for leaseholders, and many
could have reasonably believed that there was a binding agreement to do so.
Indeed it appears that for a period, the previous landlord, TIH, issued service
charge demands broadly in line with such a belief. However, faced with only
partial and equivocal evidence of the dealings between the parties, particularly
the Applicants in their capacity as leaseholders, and their various landlords,
the Tribunal decided that there was insufficient evidence to displace the
strict terms of the Lease. Thus the Respondent is entitled to recover all rea-
sonable costs which it is entitled to charge to the leaseholders under the
terms of the Lease, without limitation.

Extent of the Common Parts for service charge purposes

17.

18.

19.

20.

Mr Aziz clarified that one objection to some specific items of service charge
related to the correct definition of “the Common Parts”. He considered that
“‘Estate Costs”, as opposed to “Building Costs” were not chargeable under the
Lease. He referred to the LVT decision of Kingham v Island Homes
LON/OOBG/LSC/2010/0270 on the same estate, when another Tribunal de-
cided to limit costs to the immediate vicinity of Spinnaker House. He was pre-
pared to pay for work done to the building 5-35 Glengall Grove and its imme-
diate grounds, but not for work to the much larger estate.

Mr Saye for the Respondent submitted that the Common Parts extended to
the whole of the landlord’s larger St John's Estate, which was well known in
the area. The extent of the Common parts and the lack of coloured plans was
discussed. A copy of title No. NGL 37922 (the title referred to in the Lease)
and the title plans were discussed.

The Tribunal considered the evidence and submissions. The common parts
were describes in Clause 1(10) of the Lease as follows:

‘the Common Parts means all main entrances passages landings staircases
(internal and external) gardens gates access yards roads footpaths parking
areas and garage spaces (if any) passenger lifts (if any) means of refuse dis-
posal (if any) and other areas included in the Title above referred to or com-
prising part of the Lessors Housing Estate and of which the Building forms
part provided by the Lessors for the common use of residents in the Building
and their visitors and not subject to any lease or tenancy to which the Lessors
are entitled to the reversion”.

The Second Schedule was of some assistance in that it referred to rights over
the Common Parts “including the main entrances and the passages landings
halls and staircases leading the Demised Premises”, gardens and pleasure
grounds “within the curtilage of the Building”, clothes drying and dustbin areas
“serving the Building” also rights over any footpath or road “serving the Build-



21.

ing and the Demised Premises” shown coloured brown or green on the at-
tached plan... “or otherwise serving the Lessors Housing Estate and of which
the building forms part”. Regrettably the copy lease plans provided were un-
coloured, and it was impossible to use these (which should be the best evi-
dence) to determine the extent of the footpaths and roads referred to in the
Lease. However the “Title above referred to” was recited at the bottom of the
front page as the Lessors title NGL37922. Copies of the plans to Land Regis-
try Title NGL 37922 had been provided prior to the February hearing. After
consideration of the title to NGL 37922 and the plans, the Tribunal con-
cluded that “the Common Parts” referred to the larger estate, as set out
in the plans showing the land previously part of the title on the date of
the grant of the Lease.

In coming to the above conclusion, the Tribunal urges the parties not to as-
sume that just because a cost has been incurred on some part of the estate,
the cost is reasonably chargeable to all units on the estate. The Respondent
is given some latitude by the Lease to set and alter the charging structure (so
long as it is a fair method). The Respondent has correctly attempted to distin-
guish between “Block costs” and “Estate costs”, and should be vigilant to
carefully distinguish between the two types of cost. Thus, for example, it is
reasonable for leaseholders to be charged the whole cost of repairs and ser-
vices incurred on their particular block, or for areas used exclusively by a par-
ticular block or blocks. It is not reasonable to charge leaseholders elsewhere
for costs associated with a particular block, or for services enjoyed exclusively
by a particular block. It would also be unreasonable to charge leaseholders for
costs properly associated with commercial premises, thus effectively subsidis-
ing those commercial premises. Nevertheless there are some costs which can
be reasonably charged to the whole estate, for example, the cost of removing
bulk rubbish which is not part of the normal “free” waste disposal service pro-
vided through the Council Tax. While some residents might not take advan-
tage of the service, the environmental benefit to all residents of preventing or
removing the results of fly-tipping is very great, as compared with the current
annual cost per unit for the service. Gardening and maintenance of open
spaces and roads within the estate can be more controversial. This is a very
large estate, divided into many physically separated sub-estates. So, for ex-
ample, a play area, path, or road on one sub-estate may be of no real benefit
to residents at the other end of the main estate. On the other hand, an estate-
wide maintenance contract may lead to savings for individual sub-estates (see
the comments on the bulk rubbish collection above). The Tribunal did not ac-
cept Mr Aziz's submission that he should not pay for facilities used by the
general public. The true test, as distilled from numerous cases dealing with
this issue, appears to be whether any real benefit can reasonably be said to
accrue to the individual unit or block concerned. The Lease allows the Land-
lord considerable discretion in the charging formula. That discretion should be
exercised reasonably. On an estate of this size, consultation with residents on
proposed charging formulae for items likely to be controversial might assist
the landlord in exercising that discretion. A prospective application to this Tri-
bunal under Section 27A is also available to assist landlords in cases of
doubt..




22.

23.

24.

25.

The Tribunal is aware that the decision defining “the Common Parts” made in
the Kingham case may appear inconsistent with this decision, but no copy of
that lease was in evidence before us. Also, as in this case, the plans were not
satisfactory in Kingham, and a different title number was under discussion.
This Tribunal has come to its decision based on the evidence before it, which
may not have been before the tribunal in the Kingham case. For further refer-
ence, the Tribunal notes that while leases granted on a particular estate or
sub-estate should be in a common form, the Kingham case related to property
on the Barkentine estate. In the Tribunal's experience, leases granted by so-
cial landlords can vary, depending upon the estate, date of grant, the particu-
lar landlord involved, and occasionally human error. It should not be assumed
that every lease on any estate is substantially similar. Thus each lease needs
careful scrutiny.

Specific Costs

Mr Aziz submitted that the Respondent had acted aggressively and obstruc-
tively towards him, e.g. by contacting his mortgage lender after he had made
this application to inform them of the alleged debt, at a time when it knew that
the sums were genuinely contested, and also by failing on a number of occa-
sions to answer letters or allow inspection of the accounts. He particularly
noted that a formal breakdown of the service charges was only received on
14™ May 2012, just a few days before the third day of the hearing. He had not
had time to consider the documents properly. His position on specific matters
was recorded on the Scott Schedule.

Mr Saye rejected suggestions of delay, aggressive or obstructive conduct. He
considered that the Applicant’s representative had been unduly aggressive in
correspondence. He stated that notifying mortgagees was a standard proce-
dure, and that contrary to numerous claims, the Respondent had substantially
complied with Directions. He maintained that the Applicant had an evidential
burden to show that a cost was unreasonable. He had failed to raise a prima
facie case to answer, particularly referring to Schilling v Canary Riverside De-
velopment PTD Ltd LRX/26/2005.

The Tribunal did not accept the Respondent’'s view of the “Schilling” case.
“Schilling” and many other cases make it clear that the evidential burden often
shifts during the course of a case. The Applicants in the case before us had
complained that the service charges were too high, in the light of substantial
increases without satisfactory explanation. Mr Aziz alleged and sought to jus-
tify his contention that a binding agreement existed to cap the service
charges, or that the charges were too high. Certainly the Tribunal should not
allow parties making very vague allegations to embark on major fishing expe-
ditions, but when one party has clearly reasonable concerns (and a substan-
tial increase in charges must fall into that category) without sufficient discov-
ery, the other party cannot reasonably claim that no prima facie case has
been made out. In this case, the Tribunal ensured that both parties were able
to make their respective cases by ordering a Scott Schedule. Once the nec-
essary explanations of the service charge were forthcoming, by use of the
Scott schedule, the parties were able to join issue with considerable success,
and narrow the issues to be decided by the Tribunal. Hopefully the draft Scott



26.

27.

28.

29.

30.

31.

schedule relating to the Major Works matter produced but not completed in
this case will save the parties much more time on a later occasion.

Specific Service Charge items
The Tribunal notes that in view of the decision made at paragraph 20 above,

certain items are chargeable in principle, subject only to the question of rea-
sonableness.

a) 2009 — 2010 Service Charge

Scott Schedule item 2.1- Estate Cleaning & Maintenance

The Applicants submitted that the invoices submitted were not chargeable as
they related to all parts of the Respondent’s estates, not just 5-35 Glengall
Road. The Tribunal, having allowed the principle of charging wider St John's
Estate costs, found this submission unsound. The Applicants made no spe-
cific suggestion as to an alternative figure relating to the actual cost, but
considered that common parts open to the public, should not be chargeable.
Also gated gardens not open to the Applicants should be excluded. The
“Caretaker Patch Table” suggested there were no additional caretaking costs
over and above those which could be allocated to individual blocks.

The Respondent submitted that in 2009/10 the works apportioned to the
whole St John's Estate were split by rateable value between blocks and
leaseholders. They had not been given a copy of the Caretaker Patch Table
referred to by the Applicant. One problem the Respondent had was that
much of the work was done by a direct labour organisation so that invoices
as such did not exist. The Estate was very clean.

The Tribunal having accepted the Respondent’s submission that the Lease
allowed wider “Estate Charges” to be charged, decided, on balance, that the
method of charging used was reasonable. Work had been done, although
the detail was not great, and it appeared reasonable that some of the cost
should fall on the Applicants. The Tribunal has no jurisdiction in a Section
27A application to alter the terms of the Lease. More concerning was the
suggestion that the leaseholders were contributing to work done for com-
mercial users, but at this hearing, this point was mere a general assertion
with no further specific submission. The amount charged per unit was not
great. Without any further evidence being put to it, the Tribunal decided that
it should find that the amount of the charge was reasonable.

Scott Schedule item 2.2 — Estate Rubbish Collection

The Applicants submitted that the invoices originally produced related to bin
hire, and for a different group company.

The Respondent produced fresh invoices and confirmed that the charge re-
lated to bulk refuse. The costs were for the whole Island and then appor-
tioned. Fly tipping was a real issue on this estate.



32. The Tribunal considered that a charge per unit of £8.80 for removal of bulk
refuse on the estate was modest, and benefitted all residents, by ameliorat-
ing the problem of dumping on the estate.

Scott Schedule item 3 - Management Fee

33. The Applicants submitted that the Respondent had poorly managed the Es-
tate. The accounts were not transparent, errors in accounts were frequent,
and communications were poor, even unhelpful. Usual charges for this type
of work were in the region of 6-10%. The Applicants were prepared to accept
a charge of 10% only.

34. The Respondent submitted that the charge was an agreed 15%, and would
be adjusted depending upon the charges determined by the Tribunal. The
charge was reasonable. The Respondent had a central office and two offices
on the estates, 3 housing officers, and an anti-social behaviour operative.
Estimates, insurance and external contractors had to be organised, as well
as meetings with residents’ associations and consumer groups.

35. The Tribunal noted that the Lease allowed a reasonable amount for man-
agement and administration, although not a fixed 15%. The Tribunal put it to
the parties at the hearing that successive Tribunals had preferred to see a
unit charge, rather than a percentage, and that typical commercial charges
for this type of management in the area were £150 — £200 per unit per year.
While there were clearly communication issues between the parties in this
case, the part of the estate seen by the Tribunal appeared to be generally
clean and tidy, and services appeared to be working. The service charges
sought were well below common market rates and the Tribunal allowed the
full amount demanded as reasonable.

b)  Service Charges 2010/2011 (final fiqure as noted above)

Scott Schedule Item - 5.1 Estate Cleaning & Maintenance
5.2 Rubbish Collection
6. Management Fee

36. The submissions made above were effectively repeated for each equivalent
item. The only significant variation was that the Respondent noted that it
used a different method of apportionment relating to Item 5.1 following ad-
vice from the company’s Auditor. Items for the entire Island Estate were to-
talled, and were then split between each block and unit by rateable value.
The Tribunal accepted on the evidence available that that method was also
reasonable. The Tribunal thus found all these items reasonable as de-
manded.

Fees and Costs

Section 20C

37. Mr Saye confirmed that the Respondent would not seek to add its costs of the
application to the service charge. The Tribunal noted this concession, and



accordingly makes an order limiting the Landlord’s costs of this application
chargeable to the service charge to NIL

Paragraph 9 — Reimbursement of fees

38.

39.

40.

The Applicants confirmed that the fees paid to the Tribunal were £350. Mr Aziz
submitted that the landlord could have resolved many of the issues earlier.
Documents had been repeatedly requested and As the Tribunal had decided to
combine the Major Works issues with another case, he felt that his fees had
been largely wasted, as that matter was unresolved.

The Respondent disputed that there should be a reimbursement of fees.

The Tribunal considered the submissions. The Tribunal, in view of the splitting
of the case, and the fact that the Respondent had delayed in relation to the
Directions and the discovery process, decided to order that the Respondent
reimburse 50% of the Applicants’ fees. While the Respondent in its
submissions had tried to minimise this issue, it had clearly not applied the
necessary resources to deal with the Applicants’ complaints and application. It
is not sufficient to supply detailed accounts shortly before the third day of a
hearing of an application. While the Tribunal is very aware of the effort required
to present a case, it is unwise for a professionally represented party to submit
in its argument that the reason for failure to comply with Directions was that it
had a responsibility to use its resources efficiently. All parties, whoever they
may be, have a duty to comply promptly with Directions given by the Tribunal,
or risk being debarred from making their case at all. Professional parties should
ensure that they have the necessary administrative resources to cope with
cases.

Paragraph 10 Costs

41.

42.

43.

The Applicants submitted that the Respondent's conduct had been
unreasonable, and aggressive. For, example, the Respondent’s letter to the
Applicants’ mortgagee had been sent after the application had been made. The
Applicants were concerned that now the Major Works issue had been
consolidated they would effectively lose their representation.

Again the Respondent disputed these submissions. It submitted that in fact it
was the Applicants who were aggressive and had attempted to frustrate the
process, for example by prolonging the hearings. The Respondent considered
that an order should be made for its costs.

The Tribunal noted the submissions. It also noted that only a few days had
elapsed between the issue of proceedings and the letter to the Applicants’
mortgagee. In its experience, such letters are often sent out routinely. It was
quite probable that the letter had been sent in ignorance of the application. If
there had been evidence to the contrary, the Tribunal would have certainly
criticised the Respondent. The Tribunal did not accept that the Applicants’ fears
over representation were justified, or that the potential difficulty had been
caused by the Respondent. The Tribunal did not consider that there was any
force in the submission that the Applicants had consciously prolonged hearings.
There was clearly a long history of disagreement between the parties over



44.

Date: 4™ July 2012

various matters, with strong views expressed in correspondence on both sides.
The parties should take care not to over-personalise the ongoing dispute. The
Tribunal decided that it was not appropriate to use its discretionary jurisdiction
on costs on either party’s application.

Although forming no part of the decision, the Tribunal suggests that its decision
on the annual service charges 2009/10 and 2010/11, and comments on the
type and quality of evidence produced, should assist the parties in taking a
view on the reasonableness of estimates and final service charges for 2011/12.
Its decision on the extent of the Estate for service charge purposes, the status
of the capping discussions, as well as its inspection of 5-35 Glengall Grove and
the part of the Scott Schedule dealing with the External Works Contract should
also assist the parties in the ongoing dispute over that item. This decision may
also assist the disposal of issues in other disputes on the Respondent'’s estate.

L. W. G. Robson p
Signed: Lancelot Robson &%
Chairman

Appendix 1 - relevant legislation

Landlord and Tenant Act 1985
Section 18

(1) In the following provisions of this Act "service charge" means an amount
payable by a Tenant of a dwelling as part of or in addition to the rent -
(a)  which is payable, directly or indirectly, for services, repairs, main-
tenance, improvements or insurance or the Landlord's costs of
management, and
(b)  the whole or part of which varies or may vary according to the rel-
evant costs.

(2) The relevant costs are the costs or estimated costs incurred or to be in-
curred by or on behalf of the Landlord, or a superior Landlord, in connec-
tion with the matters for which the service charge is payable.

(3) For this purpose -
(@)  "costs" includes overheads, and
(b) costs are relevant costs in relation to a service charge whether
they are incurred, or to be incurred, in the period for which the
service charge is payable or in an earlier or later period.



Section 19

(1)

(2)

Relevant costs shall be taken into account in determining the amount of

a service charge payable for a period -

(@)  only to the extent that they are reasonably incurred, and

(b)  where they are incurred on the provisions of services or the carry-
ing out of works, only if the services or works are of a reasonable
standard;

and the amount payable shall be limited accordingly.

Where a service charge is payable before the relevant costs are in-
curred, no greater amount than is reasonable is so payable, and after the
relevant costs have been incurred any necessary adjustment shali be
made by repayment, reduction or subsequent charges or otherwise.

Section 27A

(1)

An application may be made to a Leasehold valuation tribunal for a de-
termination whether a service charge is payable and, if it is, as to -

(@)  the person by whom it is payable,

(b)  the person to whom it is payable,

(c)  the amount which is payable,

(d) the date at or by which it is payable, and

(e)  the manner in which it is payable.

Subsection (1) applies whether or not any payment has been made.

An application may also be made to a Leasehold valuation tribunal for a
determination whether, if costs were incurred for services, repairs, main-
tenance, improvements, insurance or management of any specified de-
scription, a service charge would be payable for the costs and, if it would,
as to -

(@)  the person by whom it would be payable,

(b)  the person to whom it would be payable,

(c)  the amount which would be payable,

(d)  the date at or by which it would be payable, and

(e)  the manner in which it would be payable.

No application under subsection (1) or (3) may be made in respect of a

matter which -

(@)  has been agreed or admitted by the Tenant,

(b)  has been, or is to be, referred to arbitration pursuant to a post-
dispute arbitration agreement to which the Tenant is a party,

(c) has been the subject of determination by a court, or

(d)  has been the subject of determination by an arbitral tribunal pur-
suant to a post-dispute arbitration agreement.

But the Tenant is not to be taken to have agreed or admitted any matter
by reason only of having made any payment.



Section 20C

(1) Atenant may make an application for an order that all or any of the costs
incurred, or to be incurred, by the landlord in connection with proceed-
ings before a court, residential property tribunal or leasehold valuation
tribunal, or the Upper Tribunal, or in connection with arbitration proceed-
ings, are not to be regarded as relevant costs to be taken into account in
determining the amount of any service charge payable by the tenant or
any other person or persons specified in the application.

(2) The application shall be made—

(@) in the case of court proceedings, to the court before which the
proceedings are taking place or, if the application is made after
the proceedings are concluded, to a county court;

(aa) in the case of proceedings before a residential property tribunal, to
a leasehold valuation tribunal;

(b) in the case of proceedings before a leasehold valuation tribunal, to
the tribunal before which the proceedings are taking place or, if
the application is made after the proceedings are concluded, to
any leasehold valuation tribunal;

(c) in the case of proceedings before the Upper Tribunal, to the tribu-
nal;

(d) in the case of arbitration proceedings, to the arbitral tribunal or, if
the application is made after the proceedings are concluded, to a
county court.

(3) The court or tribunal to which the application is made may make such
order on the application as it considers just and equitable in the circum-
stances.

Commonhold and Leasehold Reform Act 2002

Schedule 12

Paragraph 9
“(1)  Procedure regulations may include provision requiring the payment of fees in
respect of an application or transfer of proceedings, or oral hearing by, a leasehold
valuation tribunal in a case under-

(@) The 1985 Act (service charges and appointment of managers)

(b)—(e) ........

(2)  Procedure regulations may empower a leasehold valuation tribunal to require
a party to proceedings to reimburse any other party to the proceedings the whole or
any part of any fees paid by him

(3)  The fees payable fees payable...... shall not exceed-
(a) £500..."



Paragraph 10

“(1) A leasehold valuation tribunal may determine that a party to proceedings shall
pay the costs incurred by another party in connection with the proceedings in any
circumstances falling within sub-paragraph (2).

(2)  The circumstances are where-
(@) he has made an application to the leasehold valuation tribunal
which is dismissed in accordance with regulations made by virtue of paragraph 7, or

(b) He has, in the opinion of the leasehold valuation tribunal, acted
frivolously, vexatiously, abusively, disruptively or otherwise unreasonably in
connection with the proceedings.

(3) The amount which a party to proceedings may be ordered to pay in the
proceedings by a determination under this paragraph shall not exceed-

(@) £500, or
by ... "

APPENDIX 2

- See Copy Lease dated 6™ November 1989 attached
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H.M. LAND REGISTRY

LAND REGISTRATION ACTIS 1925 TO 1971

ADMINISTRATIVE AREA : TOWER HAMLETS

TITLE NUMBER

PROPERTY
PARTICULARS
DATE OF LEASE Qs ™
{\J<;>\Jxa»v«.}:>;1J’ K A
1. LESSORS THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF TOWER

HAMLETS of the Town Hall Patriot Square London E2 9LN

2. LESSEE EDWARD BROWN and BARBARA BROWN both of 35 Glengall
Grove, London E14,

3. . DEMISED  ALL THAT ground and first floor maisonette including
PREMISES garden at rear, known as 35 Gbingall Grove, London E14.

4. BUILDING ALL THAT block numbered 5 to 35a Glengall Grove,
AND ADDRESS London E14,

5. (a) PREMIUM Thirteen thousand, four hundred and forty pounds
£13,440
(b) DISCOUNT Ten thousand, five hundred and sixty pounds
£10,560

(c) DISCOUNT )
PERCENTAGE 68%

6. RENT Ten pounds ( £10) per annum
7. RENT PAYMENT DATE First day of April in every year
8. TERM One hundred and twenty five years from the

7th October 1983

9. CERTIFICATE OF Thirty thousand pounds (£30,000)
VALUE AMOUNT

RECIT L RS™ TITLE

The Lessors’ Title is freehold and is registered at H.M. Land Registry with
Absolute Title under Title Number NGL 37922
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THIS LEASE is made on the date stated in, the Particulars BETWEEN the
Lessors specified in Paragraph 1 of the Particulars (hereinafter called
"the Lessors") of the one part and the person or persons specified in
Paragraph 2 of the Particulars (hereinafter called "the Lessee") of the
other part

NOW THIS DEED WITNESSETH as follows:-

Definitions 1. IN this Deed the following expressions have where the
context so admits or requires the following meanings
respectively: -

(1) ™"the Lessors" includes the successors in title of
the Lessors

(2) "the Lessee" includes the successors in title of
the Lessee

(3) "the Demised Premises" means the flat referred to
in Paragraph 3 of the Particulars and more fully
described in the First Schedule hereto

(4) "the Included Rights" means the easements rights
and privileges specified in the Second Schedule hereto

(5) "the Excepted Rights" means the easements rights
and privileges specified in the Third Schedule hereto

(6) "the Accounting Period" shall mean a period
commencing on the First day of April and ending on the
Thirty first day of March in any year

(7) "the Premium" means the sum of money specified in
Paragraph 5 of the Particulars

(8) "the Annual Rent" means the annual rent specified
in Paragraph 6 of the Particulars

(9) "the Building" means the buildings of which the
Demised Premises form part and specified in Paragraph
4 of the Particulars

(10) "the Common Parts" means all main entrances
passages landings staircases (internal and external)
gardens gates access yards roads footpaths parking
areas and garage spaces (if any) passenger lifts (if
any) means of refuse disposal (if any) and other areas
included in the Title above referred to or comprising
part of the Lessors Housing Estate and of which the
Building forms part provided by the Lessors for the
common use of residents in the Building and their
visitors and not subject to any lease or tenancy to
which the Lessors are entitled to the reversion

(11) "the Flat Owners" means the lessees and their
successors in title of the other flats comprised in
the Building who may from time to time hold the same
upon terms substantially similar to those herein
contained (save as to the matters set out in the
Particulars)
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2. IN consideration of the Premium stated in the

particulars paid to the Lessors by the Lessee on or before
the execution hereof (the receipt whereof the Lessors
hereby acknowledge) and of the respective rents and the
covenants hereinafter reserved and contained the Lessors
pursuant to the powers contained in the Housing Act 1985
(Part V) HEREBY DEMISE wunto the Lessee ALL THOSE the
Demised Premises TOGETHER WITH the Included Rights but
EXCEPT AND RESERVING unto the Lessors and the Lessees of
the other flats in the Building the Excepted Rights TO HOLD
the Demised Premises unto the Lessee for the term of years
specified in Paragraph 8 of the Particulars (subject to the
burden of the covenants or agreements already entered into
by the Lessors with the Flat Owners for the observance of
the Regulations set out in the Fourth Schedule hereto)
YTELDING AND PAYING therefore yearly during the said term
the Annual Rent in advance on the Rent Payment Date shown
in the Particulars free of all deductions whatsoever the
first payment (being a proportionate part of the Annual
Rent calculated from the date hereof to the day for payment
of rent next following) to be made on the execution hereof

3. THE LESSEE HEREBY COVENANTS with the Lessors as
follows:-—

(1) To pay the rents hereby reserved at the times and
in manner provided without any deduction

(2) To pay all rates taxes duties assessments charges
impositions and outgoings which may now or at any time be
assessed charged or imposed upon the Demised Premises or
any part thereof or the owner or occupier in respect
thereof

(3) To permit the Lessors and their duly authorised
Surveyors or Agents with or without workmen at all
reasonable times by appointment (but at any time in case of
emergency) to enter into and upon the Demised Premises or
any part thereof for the purpose of viewing and examining
the state of repair thereof

(4) In accordance with the Lessee's covenants in that
behalf hereinafter contained to repair decorate and make
good all defects in the repair decoration and condition of
the Demised Premises of which notice in writing shall be
given by the Lessors to the Lessee within two calendar
months next after the giving of such notice

(5) Not at any time during the said term to make any
alteration in or additions to the Demised Premises or any
part thereof or to cut maim alter or injure any of the walls
or timbers thereof or to alter the landlords’ fixtures
without first having made a written  application
(accompanied by all relevant plans and specifications) in
respect thereof to the Lessors and secondly having received
the written consent of the Lessors thereto such work to be
completed to the satisfaction of the Lessor
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(6) If at any time during the said term the Lessee
shall make default in the performance of any of the
covenants herein contained for or relating to the repair
decoration or maintenance of the Demised Premises then to
permit the Lessors at all reasonable times during the said
term with or without workmen and others to enter upon the
Demised Premises and repair decorate maintain or reinstate
the same at the expense of the Lessee (but so that no such
entry repair decoration maintenance or reinstatement shall
prejudice the right of re-entry under the provisions
hereinafter contained) and to repay to the Lessors on
demand the cost of such repair decoration maintenance or
reinstatement (including any Solicitors® Counsels’ and
Surveyors' costs and fees reasonably incurred by the
Lessors in respect thereof) such cost to be recoverable by
the Lessors as if the same were rent in arrear

(7) Not at any time to assign sublet for a period

exceeding twelve months or part with possession of the

whole or part of the Demised Premises or permit or suffer
the same to be done unless there shall previously have been
executed at the expense of the Lessee and delivered to the
Lessors for retention by them a Deed expressed to be made
between the Lessors of the first part the Lessee of the
second part and the person or persons to whom it dis
proposed to assign sublet or part with possession as
aforesaid of the third part whereby the person to whom it
is proposed to assign sublet or part with possession shall
have covenanted directly with the Lessors to observe and
perform throughout the said term the covenants on the part
of the Lessee herein contained including the covenant
contained in this sub-clause but excluding in the case of a
subletting the covenant to pay the rents hereby reserved
Provided Always that the Lessors shall not themselves be
required to execute such Deed

(8) Within four weeks next after any transfer
assignment subletting charging or parting with possession
(whether mediate or immediate) or devolution of the
Demised Premises to give notice in writing of such
transfer assignment subletting charging parting with
possession or devolution and of the name and address and
description of the assignee sublessee chargee or person
upon whom the relevant term or any part thereof may have
devolved (as the case may be) and to deliver to the Lessors
or their Solicitors within such time as aforesaid a
verified copy of every instrument of transfer assignment
subletting charging or devolution and every probate letters
of administration order of the Court or other instrument
effecting or evidencing the same and to pay to the Lessors
a fee of Five pounds for the registration of every such
notice together with any Value Added Tax payable thereon of
the current rate for the time being in force
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(9) To pay to the Lessors all costs charges and
expenses including Solicitors’ Counsels’ and Surveyors’
costs and fees at any time during the said term incurred
by the Lessors in or in contemplation of any proceedings
in respect of this Lease under Sections 146 and 147 of
of the Law of Property Act 1925 or any re-enactment or
modification thereof including 1in particular all such
costs charges and expenses of and incidental to the
preparation and service of a notice under the said
Sections and of and incidental to the inspection of the
Demised Premises and the drawing up of Schedules of
Dilapidations such costs charges and expenses as aforesaid
to be payable notwithstanding that forfeiture is avoided
otherwise than by relief granted by the Court

(10) Upon receipt of any notice order direction or
other thing from any competent authority affecting or
likely to affect the Demised Premises or any part thereof
whether the same shall be served directly on the Lessee or
the original or a copy thereof be received from any
subtenant or other person whatosever forthwith so far as
such notice order direction or other thing or the Act
regulations or other instrument under or by virtue of which
it is issued or the provisions hereof required the Lessee
so to do to comply therewith at the Lessee’s own expense
without prejudice to the Lessees right of appeal and
forthwith to deliver to the Lessors a true copy of such
notice order direction or other thing and if so required by
the Lessors to Jjoin with the Lessors in making such
representation to that or any other appropriate authority
or Court concerning any requirement or proposal affecting
the Demised Premises or any part thereof or the Building as
the Lessors may considerdesirable and to join with the
Lessors in any such appeal or application to the Court
against such notice order direction or other thing as the
Lessors may consider desirable

(11) Not at any time to do or permit or suffer to be
done any act matter or thing on or in respect of the
Demised Premises which contravenes the provisions of the
Town and Country Planning Act 1971 or carry out any
development as defined by the said Act or any enactment
amending or replacing the same and to keep the Lessors
indemnified against all claims demands and liabilities in
respect thereof

(12) To comply in all respects at the Lessee's own cost
with the provisions of any statute statutory instrument

rule order or regulation and of any order direction or
requirement made or given by any authority or the
appropriate Minister or Court so far as the same affect the
Demised Premises (whether the same are to be complied with
by the Lesssors the Lessee or the occupier) and forthwith
to give notice in writing to the Lessors of the giving of
such order direction or requirement as aforesaid and to
keep the Lessors indemnified against all claims demands and
liabilities in respect thereof
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(13) At the expiration or sooner determination of the
said term quietly to yield up unto the Lessors the Demised
Premises in such repair and condition as hereby provided
together with all additions and improvements thereto made
in the meantime and all fixtures (other than Lessee's
fixtures) in or upon or which during the said term may be
placed in or upon the same

4. THE LESSEE HEREBY COVENANTS with the Lessors and with
and for the benefit of the Flat Owners that throughout the
term the Lessee will:-

(1) Repair maintain renew uphold and keep the Demised
Premises and all parts thereof including so far as the same
form part of or are within the Demised Premises all windows
glass and doors (including the entrance door to the Demised
Premises) locks fastenings and hinges sanitary water gas
and electrical apparatus and walls and ceilings drains
pipes wires and cables and all fixtures and additions in
good and substantial repair and condition save as to damage
in respect of which the Lessors are entitled to claim under
any policy of insurance maintained by the Lessors in
accordance with their covenant in that behalf hereinafter
contained except in so far as such policy may have been
vitiated by the act or default of the Lessee or any person
c¢laiming through the Lessee or his or their servants agents
licensees or visitors

(2) In every fifth year calculated from the date
specified in Paragraph 8 of the Particulars and in the last
year of the term (howsoever determined) to paint twice with
good quality paint and paper varnish colour grain and
whitewash all the inside parts of the Demised Premises
respectively heretofore or wusually painted papered
varnished coloured grained and whitewashed

(3) Permit the Lessors and each Lessee of a flat in
the Building with or without workmen and all other persons
authorised by any of them at all reasonable times by
appointment (but at any time in case of emergency) during
the said term to enter into and upon the Demised Premises
or any part thereof for the purpose of repairing or
altering any part of the Building or executing repairs or
alterations to any adjoining or contiguous premises or for
the purpose of making repairing maintaining supporting
rebuilding cleansing lighting or keeping in good order and
condition the Common Parts and all roofs foundations damp
courses tanks sewers drains pipes cables watercourses
gutters wires party or other structures or other
conveniences belonging to or serving or used for the
Building or any part thereof and also for the purpose of
laying down maintaining repairing and testing drainage gas
and water pipes and electric wires and cables and for
similar purposes the Lessors or the tenant so entering or
authorising entry (as the case may be) carrying out all
such works as quickly as possible making good all damage
occasioned to the Demised Premises and the contents thereof
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(4) Pay the Interim Charge and the Service Charge at
the times and in the manner provided in the Fifth Schedule
hereto both such Charges to be recoverable in default as
rent in arrear

(5) Observe and perform the regulations in the Fourth
Schedule hereto PROVIDED that the Lessors reserve the right
to modify or waive such regulations in their absolute
discretion

(6) To observe and perform by way of indemnity only the
restrictive covenants (if any) set out or referred to in
the Charges Register of the Title above referred to so far
as they relate to the Demised Premises

5. THE Lessors with the intent to bind themselves and
their successors in title the persons for the time being
entitled to the reversion of the Demised Premises
immediately expectant on this Lease but not to bind
themselves after they shall have parted with such reversion
or to incur further 1iability thereafter HEREBY COVENANT
With the Lessee as follows:-

(1) That the Lessee paying the respective rents
hereby reserved and performing and observing the covenants
conditions and agreements herein contained and on the part
of the Lessee to be performed and observed shall peaceably
hold and enjoy the Demised Premises (subject to the
Excepted Rights) during the said term without any lawful
interruption by the Lessors or any person lawfully claiming
under or in trust for the Lessors

(2) That every lease or tenancy agreement of a flat
in the Building heretobefore or hereafter granted by the
Lessors contains or as the case may be shall contain
regulations to be observed by the Lessee thereof in similar
terms as those contained in the Fourth Schedule hereto and
also covenants of a similar nature to those contained in
Clause 4 of this Lease

(3) As to the parts of the Building retained by the
Lessors or which may come into the possession
of the Lessors by the determination or expiration of the
lease or tenancy of any part of the Building at all times
during the term hereby granted to observe and perform the
regulations specified in the Fourth Schedule hereto

(4) At the request of the Lessee and subject to
payment by the Lessee of (and provision beforehand of
security for) the costs of the Lessors on a complete
indemnity basis to enforce any convenants entered into with
the Lessors by a tenant of any flat in the Building of a
similar nature to those contained in Clause 4 of this Lease

(5) Subject to and conditional upon payment being
made by the Lessee of the Interim Charge and the Service
Charge at the times and in the manner hereinbefore
provided:-~
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(a) To maintain and keep in good and substantial
repair and condition:

(i) The main structure of the Building including the
principal internal timbers and the exterior walls and
the foundations and the roof thereof with its main
water tanks main drains gutters and rain water pipes
(other than those included in this demise or in the
demise of any other flat in the Building)

(ii) all such gas and water mains and pipes drains
waste water and sewage ducts and electric cables and
wires as may by virtue of the terms of this Lease be
enjoyed or used by the Lessee in common with the
owners or tenants of the other flats in the Building

(iii) the Common Parts
(iv) the boundary walls and fences of the Building

(v) the flat or flats or accommodation whether in
the Building or not which are occupied or used by any
caretakers porters maintenance staff or other persons
employed by the Lessors in accordance with the
provisions of Clause 5(5)(f) hereof

(vi) all other parts of the Building not included in
the foregoing sub-paragraphs (i) to (v) not included
in this demise not included in the demise of any
other flat or part of the Building and not let or
intended for letting

(b) As and when the Lessors shall deem necessary

(i) to paint the whole of the outside wood iron and
other work of the Building heretofore or usually
painted and grain and varnish such external parts as
have been heretofore or are usually grained and
varnished

(ii) to paint varnish colour grain and whitewash such
of the interior parts of the Building as have been or
are usually painted papered coloured grained and
whitewashed (other than those parts which are
included in this demise or in the demise of any other
flat in the Building)

(iii) to paint paper varnish colour grain and
whitewash such of the parts of any flat or flats or
accommodation occupied or used by any caretakers
porters maintenance staff or other persons employed
by the Lessors in accordance with the provisions of
Clause 5(5)(f) hereof as have been or are usually
painted papered varnished coloured grained and
whitewashed

(¢) () to insure and keep insured the Building
(unless such insurance shall be vitiated by any act or
default of the Lessee or any person claiming through
the Lessee or his or their servants agents licensees
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or visitors) against loss or damage by (a) fire,
explosion, lightning, thunderbolt, earthquake, riot,
malicious damage, aircraft and other aerial devices,
storm and flood, bursting, leaking or overflowing of
water apparatus inecluding washing machines, falling
trees or part thereof, theft or attempted theft,
impact by vehicles or animals, collapse resulting from
subsidence, ground heave or land slip of the site,
legkage of o0il from fixed domestic  heating

installations, breakage or collapse of T.V. and
radio aerials; (b) breakage of fixed glass and
sanitary  fittings; (¢) accidental damage to

underground services; (d) loss of rent and cost of
alternative accommodation up to 10% of the sum
insured; (e) houseowners 1liability for accidents
caused to the public up to 500,000 The insurance
also includes Architects and Surveyors fees, cost of
debris removal and additional costs of complying with
statutory building regulations and such other risks
(1f any) as the Lessors think fit in some Insurance
Office of repute in the full reinstatement value
thereof including an amount to cover professional fees
and other incidental expenses in connection with the
rebuilding and reinstating thereof and to insure the
fixtures and fittings plant and machinery of the
Lessors against such risks as are usually covered by
a Flat Owners Comprehensive Policy and to insure
against third party claims made against the Lessors in
respect of management of the Building and in the event
of the Building or any part thereof being damaged or
destroyed by fire or other insured risks as soon as
reasonably practicable to lay out the Insurance moneys
in the repair rebuilding or reinstatement of the
premises so damaged or destroyed and to make good any
deficiency in the reinstatement or rebuilding costs
from its own monies subject to the Lessors at all
times being able to obtain all necessary licences
consents and permissions from all relevant authorities
in this respect PROVIDED ALWAYS that if for any reason
other than default of the Lessors the obligation on
their part hereinbefore contained to rebuild or
otherwise make good such destruction or damage as
aforesaid becomes impossible of performance the said
obligation shall thereupon be deemed to have been
discharged and the Lessors shall stand possessed of
all moneys paid to them under and by virtue of the
Policies of Insurance hereinebfore required to be
maintained upon trust to pay to the Lessee such
proportion (if any) of the said moneys as may be
agreed in writing between the Lessors and the Lessee
or in default of agreement as aforesaid as shall be
determined by a Valuer appointed by the President for
the time being of the Royal Institution of Chartered
Surveyors upon the request of the Lessors or the
Lessee to be fair and reasonable having regard only
to the relative values of the respective interests of
the Lessors and the Lessee in the Demised Premises
immediately before the occurrence of the said
destruction or damage and it is hereby declared that
any such determination as aforesaid shall be deemed
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to be made by the said Valuer as an Arbitrator in
accordance with the Arbitration Act 1979 as amended

(ii) To produce at the Lessees request a summary of
the policy of such insurance and a confirmation of
payment of the last premium due in respect of the
same together with a Certificate of Insurance noting
thereupon the Lessees interest in the demised
premises and that of any mortgagee of whose interest
the Lessor has been requested to make note

(d) To keep clean and in the opinion of the Lessor
where appropriate lighted the Common Parts and to keep
clean the windows in the Common Parts and where
appropriate to furnish the Common Parts in such style
and manner as the Lessors shall from time to time in
their absolute discretion think fit

(e) To pay and discharge any rates (including water
rates)

taxes duties assessments charges dimpositions and
outgoings assessed charged or imposed on the Building
and the curtilage thereof as distinect from any
assessment made in respect of any flat in the Building
but including the rates (including water rates)
assessed on any flat or flats or accommodation whether
in the Building or not which are occupied or used by
any caretaker porter maintenance staff or other person
employed by the Lessors in accordance with the
provisions of Clause 5(5)(f) hereof and also all or
any other outgoings payable din respect of such
accommodation

(f) For the purpose of performing the covenants on
the part of the Lessors herein contained at their
discretion to employ on such terms and conditions as
the Lessors shall think fit one or more caretakers
porters maintenance staff gardeners cleaners or such
other persons as the Lessors may from time to time in
thelr absolute discretion consider necessary and in
particular to provide accommodation either in the
Building or elsewhere (free from payment of rents or
rates by the occupier) and any other services
considered necessary by the Lessors for them whilst in
the employ of the Lessors

(g) To maintain and renew when required any existing
central heating and hot water apparatus in the
Building and all ancillary equipment thereto other
than that contained in and solely serving the Demised
Premises

(h) To maintain at all reasonable hours through any
system existing at the date hereof for the supply of
hot water from a central system but not otherwise an
adequate supply of hot water to the Building and
during the period from the First day of October in
each year to the last day of April in each succeeding
year to provide sufficient and adequate heat to the
radiators (if any) for the time being fixed in the
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Demised Premises or in any other part of the Building
unless the Lessors shall be unable to perform this
covenant by reason of the act neglect or default of
the Lessee or any person claiming through the Lessee
or his or theilr servants agents licensees or visitors
or by reason of any breakdown or interruption of the
supply of fuel or current or other cause whatseover
over which the Lessors have no control and the Lessors
shall not be 1liable for any 1loss damage or
inconvenience which the Lessee may sustain through the
imperfect or irregular supply of hot water or heating
to the Demised Premises

(j) (i) To employ its servants or at the Lessors’
discretion a firm of Managing Agents to manage the
Building and discharge all proper fees  salaries
charges and expenses payable to such agents or such
other person who may be managing the Building
including the cost of computing and collecting the
rents 1in respect of the Building or any parts
thereof

(i1) To employ direct or enter into contracts with
all such surveyors builders architects engineers
tradesmen acccountants or other professional persons
as may be necessary or desirable for the proper
maintenance safety and administration of the Building

(k) To maintain (if and when installed by the Lessors
at their discretion) a rented communal television
aerial or aerials serving the Building and to pay all
expenses in connection with the installation and
maintenance thereof

(1) To maintain any existing fire fighting equipment
incorporated in the Building and any further fire
fighting equipment and extinguishers as the Lessors
may from time to time consider necessary and pay all
charges 1in connection with the dinstallation and
maintenance thereof

(m) To maintain and where necessary renew or replace
any existing 1ift and ancillary equipment relating
thereto unless the Lessors shall be unable to perform
this covenant by reason of the act neglect or default
of the Lessee or his or their servants agents
licensees or visitors or by reason of any breakdown or
interruption of the supply of current or other cause
whatsoever over which the Lessors have no control and
the Lessors shall not be liable for any loss damage or
inconvenience which the Lessee may sustain through the
imperfect or irregular running of any such 1lifts and
maintain insurance against risks of breakdown and
third party claims in respect of the 1ift and 1lift
equipment and mechanism in such amounts and on such
terms as the Lessors shall from time to time think fit

(n) To maintain if and when installed a rented
electric porter system serving the main entrances to
the.Buleing
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(o) Without prejudice to the foregoing to do or cause
to be done all such works installations acts matters
and things as in the absolute discretion of the
Lessors may be considered necessary or advisable for
the proper management maintenance safety amenity or
administration of the Building

(p) To set aside (which setting aside shall for the
purposes of the Fifth Schedule hereto be deemed an
item of expenditure incurred by the Lessors) such sums
of money as the Lessors shall reasonably require to
meet such future costs as the Lessors shall reasonably
expect to incur of replacing maintaining and renewing
those items which the Lessors have hereby covenanted
to replace maintain or renew provided that any such
sums set aside shall be credited with interest by the
Lessors at a rate equal to the deposit account rate
for the period in question of Co-Operative Bank PLC

6. PROVIDED ALWAYS and this Lease is made upon condition

that if the respective rents hereby reserved or any part of
the same respectively shall at any time be in arrear and
unpaid for twenty one days after the same shall have become
due (whether any formal or legal demand therefor shall have
been made or not) or if the Lessee shall at any time fail
or neglect to perform or observe any of the covenants
conditions or provisions herein contained and on the part
of the Lessee to be performed or observed then it shall be
lawful for the Lessors to re-enter upon the Demised
Premises or any part thereof in the name of the whole and
peaceably to hold and enjoy the Demised Premises
thenceforth as if this Lease had not been made and the term
hereby granted shall absolutely determine but without
prejudice to any rights of action or remedy of the Lessors

7. PROVIDED FURTHER AND IT IS HEREBY AGREED as follows:-

(1) Except so far as the same may be insured by any
policy maintained under Clause 5(5)(c) or Clause 5(5)(m)
hereof the Lessors shall not be liable to the Lessee nor
shall the Lessee have any claim against the Lessors in
respect of:

(a) any loss or dinconvenience occasioned by the
closing or breakdown of any 1ift or by the failure of
power supply to the 1lifts or whilst any repairs are
carried out thereto

(b) any accidents that may occur to the Lessee or any
other person using any 1ift or any interruption of any
of the services hereinbefore mentioned from whatever
cause beyond the Lessors’ control

(c)  any damage suffered by the Lessee or any servant
agent or workmen of the Lessee or any member of the
Lessee's family or any licensee of his through any
defect in any fixture pipe wire tube meter staircase
or thing in or upon the Building or any part thereof
(including the Flat)
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(d) any act neglect default omission misfeasance or
nonfeasance of any caretaker porter or other of the
Lessors’ staff servants or any person acting under
such caretaker porter staff or servants

(e) any moneys held on account of the Service Charge
or set aside pursuant to Clause 5(5)(p) hereof which
after the Lessors have parted with the reversion to
the Demised Premises have been duly paid to the
Purchasers of the reversion or their duly authorised
Managing Agents

(2) Nothing in this Lease shall dimpose any
obligations on the Lessors to provide or install any system
or service not in existence at the date hereof

(3) If the Demised Premises or any part thereof or
the means of access thereto shall at any time be =so
destroyed or damaged by any of the risks against which the
Lessors are liable to insure under the Lessors’ covenants
in that behalf hereinbefore contained so as to render the
same unfit for occupation or use then and in every such
case (except as hereinafter provided) the Annual Rent and
the Service Charge or a proportionate part thereof
according to the nature and extent of the damage sustained
shall cease to be payable in respect of any period during
which the Demised Premises or the damaged portion thereof
shall not have been restored to a condition fit for
occupation and use but so that this provision shall not
apply as regards to any damage against which the Lessors
shall have effected any such policy of insurance as is
mentioned in the Lessors’ covenants in that behalf
hereinbefore contained if payment of the money assured by
any such policy or of any part of such money shall be
refused in consequence of any act omission or default of
the Lessee or any person claiming through the Lessee or his
or their servants agents licensees or visitors and any
dispute or difference between the Lessors and the Lessee
with regard to this sub-clause shall be determined by a
single arbitrator in accordance with the Arbitration Act
1979 or any statutory enactment in that behalf for the time
being in force

(4) No caretakers porters maintenance staff or other
persons employed by the Lessors in accordance with the
provisions of Clause 5(5)(f) hereof shall be under any
obligation to furnish additional attendance of make
available their additonal services to the Lessee and in the
event of such person employed as aforesaid rendering any
services to the Lessee such person shall be deemed to be
the servant of the Lessee for all purposes and the Lessors
shall not be responsible for the manner in which such
services are performed nor for any damage to the Lessee or
other persons arising therefrom

(5) That the Lessee shall take the Demised Premises
in their present state and condition and with the knowledge
that the Demised Premises suffer from the structural
defects (if any) referred to in the Sixth Schedule hereto
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8. (1) (a) ANY notice in writing certificate or other
document required or authorised to be given or served

hereunder shall be sufficient although only addressed
to the Lessee without his name or generally to the
person interested without any name and notwithstanding
that any person to be affected thereby is absent under
disability or unascertained and shall be sufficiently
given or served if it is left at the last known place
of abode or business of the Lessee or other person to
or upon whom it is to be given or served or is affixed
or left on the demised premises

(b) Any such notice in writing certificate or other
document as aforesaid shall also be sufficiently given
or served if it is sent by ordinary post in a prepaid
letter addressed to the person to or upon whom it is
to be given or served by name at the aforesaid place
of abode or business and if the same is notreturned
through the Post Office within seven days of posting
it shall be deemed to have been received or served at
the time at which it would in the ordinary course have
been delivered

(2) Section 61 of the Law of Property Act 1925 shall
apply in the construction of this Lease

(3) Where the Lessee consists of two or more persons
all covenants and agreements by and with the Lessee shall
be construed as covenants and agreements by and with such
persons jointly and

severally

9. THE Lessee hereby covenants with the Lessors that if
within 3 years from the date hereof there shall be a
disposal (meaning an assignment of the Demised Premises or
the grant of an underlease whether in any such case of the
whole or part of the Demised Premises is assigned or
underleased for a term of more than 21 years otherwise than
at a rack rent (not being a Mortgage term)) but not
including such disposals as exempted by Section 160 of the
Housing Act 1985 the Lessee or his successors in title
shall pay to the Lessors on demand the amount of discount
stated in the Particulars reduced by one third of the
amount of discount for each complete year which shall
elapse between the date of this Lease and the date of that
disposal Provided nevertheless that if there shall be more
than one such disposal the Lessors shall be entitled to
demand payment only on the first one

Marginal 10. THE Marginal Notes shall not affect the interpretation hereof

Notes

Certificate
of Value

11. IT IS HEREBY CERTIFIED that the transaction hereby
effected does not form part of a larger transaction or of a
series of transactions in respect of which the amount or
value or the agregate amount or value of the consideration
other than rent exceeds the sum shown in paragraph 9 of the
Particulars
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IN WITNESS whereof the parties hereto have duly sealed and
executed this Lease on the date specified as Date of Lease in the
Particulars

THE FIRST SCHEDULE
The Demised Premises

The flat specified in Paragraph 3 of the Particulars as the same
is shown edged red on the plan annexed hereto including

(a) The internal plastered coverings and plaster work of the walls
bounding the flat and the doors and door frames and window frames fitted
in such walls (other than the external surfaces of such doors door frames
and window frames) and the glass fitted in such window frames and

b) The plastered coverings and plaster work of the walls and partitions
lying within the flat and the doors and door frames fitted in such walls
and partitions and

(c) The plastered coverings and plaster work of the ceilings and the
surfaces of the floors including the whole of the floorboards and

(d) All conduits which are laid in any part of the Building and serve
exclusively the flat and

(e) All fixtures and fittings in or about the flat including any sanitary
apparatus cisterns tanks sewers drains pipes cables wires ducts and refuse
chutes which are situate within the Building and serve solely the Demised
Premises and not hereafter expressly excluded from this demise

But not including:

(1) any part or parts of the Building (other than any conduits
expressly included in this demise) lying above the said surfaces
of the ceilings or below the said floor surfaces

(1i) any of the main timbers and joists of the building or any
of the walls or partitions therein (whether internal or
external) except such of the plastered surfaces thereof and the
doors and door frames fitted therein as are expressly included
in this demise

(iii)any conduits in the Building which do not serve the flat
exclusively

THE SECOND SCHEDULE
The Included Rights

If and so long as the Lessee shall punctually make payment of
the Interim Charge and the Service Charge at the times and in the manner
hereinbefore provided:

1. Full right and liberty for the Lessee and all persons authorised
by him (in common with all other persons entitled to the like right) at
all times and for all purposes in connection with the permitted user of
the Demised Premises:-
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(a) to go pass and repass on foot only over and through and
along the common parts including the main entrances and the
passages landings halls and staircases leading to the Demised
Premises PROVIDED ALWAYS the Lessor shall have the right
temporarily to close or divert any of the Common Parts and the
right to let garages or garage space (if any) subject to leaving
available reasonable and sufficient means of access to and from
the Demised Premises

(b) To pass and repass on feot only over any footpath serving
the Building and the Demised Premises shown coloured brown on
the plan annexed hereto or otherwise serving the Lessors Housing
Estate and of which the Building forms part

(c) To pass and repass with or without private motor vehicles
over any roadway serving the Building and the Demised Premises
shown coloured green on the plan annexed hereto or otherwise

serving the Lessors Housing Estate and of which the Building
forms part

(d) To use the gardens and pleasure ground (if any) within the
curtilage of the Building subject to such reasonable rules and
regulations for the common enjoyment thereof as the Lessor may
from time to time prescribe

(e) To use the clothes drying areas (if any) serving the
Building

(f) To use the dustbin arrears (if any) serving the Building

2. The right to subjacent and lateral support and to shelter and

protection from the other parts of the Building as enjoyed at the date
hereof

3. The right (in common with all other persons entitled to the like
right) to free and uninterrupted passage and running of water and soil gas
electricity smoke and fumes from and to the Demised Premises through the
storage tanks sewers drains and watercourses cables pipes flues chimneys
and wires which now are or may at any time during a period of eighty years
(this being the perpetuity period for the purposes of this Deed) from the
date of commencement of the term be laid in or through the Building and
the Common Parts and serve the Demised Premises

4, The right for the Lessee with servants workmen and others at all
reasonable times upon giving three days previous notice in writing (or in
the case of emergency at any time without notice) to enter into and upon
other parts of the Building and the Common Parts for the purpose of:

(a) repairing cleansing maintaining or renewing any such
storage tanks sewers drains and watercourses cables pipes flues
chimneys and wires or

(b) repairing and maintaining and carrying out permitted
alterations or other building works to the Demised Premises or
any part of the Building giving subjacent or lateral support
shelter or protection to the Demised Premises

subject in either case to the Lessee causing as little disturbance as
possible and making good any damage caused
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5. The benefit (in common with the other persons entitled thereto)
of any covenants or agreements entered into by a Lessee of any other flat

in the Building with the Lessors similar to those contained in Clause &4 of
this Lease

6. The right (in common with all others entitled to the like right)
to connect any wireless or television set in the Demised Premises with any
aerials in the Building for the time being provided by or on behalf of the
Lessors Provided that nothing herein contained shall oblige the Lessors to
provide any such aerials

THE THIRD SCHEDULE
The Excepted Rights

1. Easements rights and privileges over along through and in
respect of the Demised Premises equivalent to those set forth in
paragraphs 2, 3 and 4 of the Second Schedule to this Lease but free from
the 1liability to determination on non-payment of the Interim Charge and
the Service Charge

2 Full right and liberty for the Lessors and their duly authorised
surveyors or agents with or without workmen and others upon giving three
days previous notice in writing at all reasonable times (or in case of
emergency at any time without notice) to enter the Demised Premises for
the purpose of carrying out any of their obligations under Clause 5(5) of
this Lease provided that in doing so the Lessors shall cause as little
disturbance as possible and shall make good any damage caused in the
exercise of such right

3. The right to erect and maintain such wireless and television
aerials on the roof of the Building as the Lessors may deem appropriate
for the use of the occupiers of the Building and to run wires connecting
such aerial or aerials through the Demised Premises provided that in doing
so the Lessors shall cause as little disturbance as possible and shall
make good any damage caused in the exercise of such right

4, Full right and 1liberty for the Lessors in their absolute
discretion to manage or otherwise deal as they may think fit with any part
of the Building or any lands or premises adjacent or near to the Building
and to erect thereon any buildings whatsoever and to make any alterations
and carry out any demolition works to such adjacent lands or premises or
rebuilding or other works which they may think fit or desire to do whether
such buildings alterations or work shall or shall not affect or diminish
the light or air which may now or at any time during the term hereby
granted be enjoyed by the Lessee AND PROVIDED that any such works of
construction demolition or alteration are carried out with due regard to
modern standards and method of building and workmanship the Lessee shall
permit such works to continue without interference or objection

5. Full right and liberty for the Lessors upon giving one year's
Notice to the Lessee to discontinue the supply of heat and hot water from
the Lessors District Heating Scheme subject to the Lessors bearing the
cost of adaptations to alternative methods of supply of heat and hot water
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THE FOURTH SCHEDULE
Regulations

1. Not at any time to use or occupy or permit the Demised Premises
to be used or occupied except as a private residential flat only in single
or multiple occupation and in the event of the Demised Premises being
occupied by the Lessee with a lodger or lodgers or in multiple occupation
to ensure that all statutory regulations and provisions relating to
overcrowding are observed

2. Not at any time to use or permit the use of either the demised
premises or any part thereof for business purposes

3. Not to do or permit or suffer in or upon the Demised Premises or
any part thereof any sale by auction or any illegal or immoral act or any
act or thing which may be or become a nuisance or annoyance or cause
damage to the Lessors or the tenants of the Lessors or the occupiers of
any part of the Building or of any adjoining or neighbouring premises

4, Not to do or permit to be done any act or thing which may render
void or voidable any policy of insurance maintained in respect of the
Building or may cause an increased premium to be payable in respect
thereof  nor to keep or permit to be kept any petrol or other inflammable
substances in or about the Demised Premises and to repay to the Lessors
all sums paid by way of increased premium and all expenses incurred in or
about the renewal of any such policy or policies rendered necessary by a

breach of this regulation all such payments to be recoverable as rent in
arrear

5. Not to throw or permit to be thrown any dirt rubbish rags or
other refuse into the sinks baths lavatories cisterns or waste or soil
pipes in the Demised Premises and to keep all of the drains comprised
within the Demised Premises free from obstruction

6. Not to play or use or permit the playing or use of any musical
instrument television radio loudspeaker or mechanical or other noise
making instrument of any kind nor to practise or permit the practising of
any singing in the Demised Premises at any time or times so as to cause
any nuisance or annoyance to any of the other owners tenants or occupiers
of the Building particularly between the hours of Eleven p.m. and Eight
a.m. and for the purposes hereof the decision of the Lessors Director of
Housing for the time being or of the Managing Agents for the time being of
the Lessors (or of a Surveyor appointed by the Lessors for the purposes
of this Clause) as to what constitutes a nuisance or annoyance shall be
final and binding on the parties

7. Not at any time to put on or in any window or balcony (if any)
or on the exterior of the Demised Premises so as to be visible from
outside any name writing drawing signboard plate placard or advertisement
of any kind whatever or any unsightly object or anything which in the
opinion of the Lessors. is offensive

8. Not to hang or expose in or upon any part of the Demised
Premises so as to be visible from the outside any clothes or washing of
any description or any other articles nor to place outside the Demised
Premises any flower box pot or other like object nor to shake any mats
brooms or other articles inside any part of the Building (other than the
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Demised Premises) or out of the windows either of the Demised Premises or
of any other part of the Building '

9. Not to keep any bird reptile dog or other animal in the Demised
Premises without the previous consent in writing of the Lessors which may
be given by the Lessors or their Managing Agents for the time being such
consent to be revocable by notice in writing at any time on complaint of

any nuisance or annoyance being caused to any owner tenant or occupier of
any other flat in the Building

10. Not to erect any external wireless or television aerial

11. Not to use on the Demised Premises any electrical device without
an effective suppressor fitted thereto

12. Not to leave or park or permit to be left or parked so as to
cause any obstruction in or on any approach roads or passageways adjacent
or leading to the Building any motor car motor cycle bicycle perambulater
or other vehicle belonging to or used by the Lessee or occupier of the
Demised Premises or by any of his or their friends servants or visitors
and to observe all regulations made by the Lessors from time to time
relating to the parking of such vehicles

13. Not to permit or suffer the children of the Lessee or of any friends
servants or employees of the Lessee to play upon any staircases landings
or passageways or the lifts (if any) in or about the Building

14. Not to permit or suffer to be used any 1ift in the Building for the
carrying of any greater number of persons or a greater weight than the
number or weight limit specified therefor by any notice affixed therein

15. At all times to cover and keep covered with carpet and underlay the
floors of the Demised Premises other than those of the kitchen and
bathrooms and at all times suitably and properly to cover and keep covered
the floors of the kitchen and bathrooms in the Demised Premises

16. At all times when not in use to keep shut the entrance door to the
Demised Premises and between the hours of Eleven p.m. and Eight a.m. to
ensure that no noise is made in any part of the Building and in particular
between such hours to ensure that the main entrance door to the Building
and the entrance door to the Demised Premises are closed as quietly as
possible and that no disturbance or annoyance is caused to the tenants or
occupiers of other flats in the Building

17. (a) Not to use or permit the use of the hall staircase and
passages in and about the Building or of any other of the
Common Parts otherwise than in accordance with the proper
exercise of the Included Rights

(b) To remove forthwith upon being so required by the Lessors
or their Managing Agents any object of or obstruction by the
Lessee or his licensee in the Common Parts and to pay to the
Lessors on demand the cost incurred by them in removing and if
appropriate storing the same which removal and storage 1is
expressly hereby authorised and which shall be entirely at the
Lessee’s risk

18. Not at any time to do or to permit the doing of any damage whatosever
to the Building the fixtures fittings or chattels therein the curtilage
thereof or the paths adjoining thereto and forthwith on demand by the
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Lessors to pay to the Lessors the cost of making good any damage resulting
from a breach of this regulation

19. Not at any time to interfere with the external decorations or
painting of the Demised Premises or of any other part of the Building

20. To pay the cost of making good any damage at any time done by the
Lessee or any person claiming through the Lessee or his or their servants
agents licensees or visitors to any part of the Building or to the
passages landings stairs or entrance halls thereof or to the person or
property of the tenant or occupier of any other flat in the Building by
the carrying in or removal of furniture or other goods to or from the
Demised Premises or otherwise howsoever

21. Without prejudice to the generality of the foregoing or of
regulations 12 and 17 hereof to observe and perform all regulations made
relating to the Common Parts

22. Not to endanger or to permit to be endangered by overloading any
floor or other part of the structure of the demised premises

23. Not to use or permit to be used upon the Demised Premises any
apparatus which would overload the electrical installations of the Demised
Premises

24. Not to disconnect alter or damage any of the apparatus installations
pipes or ducting relating to the common supply of hot water or heating in
the Building (if any) and nsot to permit the same to fall into disrepair

25. Not to hold auctions or sales on the Premises

26. Provide (if required) and maintain a dustbin for use in connection
with the demised premises

27. At all times to observe and perform all such variations or
modifications of the foregoing regulations and all such further or other
regulations as the Lessors may from time to time in their absolute
discretion think fit to make for the management care and cleanliness of

the Bullding and the comfort safety and convenience of all the occupiers
thereof

THE FIFTH SCHEDULE
The Service Charge

1. In this Schedule the following expressions have the following
meanings respectively:—

(1) "Total Expenditure" means the total expenditure incurred
by the Lessors in any Accounting Period in carrying out their
obligations under Clause 5(5) of this Lease less sums expended
from the monies set aside under Clause 5(5)(p) of this Lease and
save such repairs as amount to the making good of structural
defects other than structural defects already notified to the
Lessee and which are specified in the Sixth Schedule hereto or
of which the Lessor does not become aware earlier than 5 years
from the date of this Lease and a reasonable proportion of the
cost of insuring against risks involving such repairs not
amounting to structural defects (except for structural defects
notified as aforesaid) of which the Lessor does not become aware
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earlier than 5 years from the date of this Lease and also of
insuring against the making good of structural defects and any
other costs and expenses reasonably and properly incurred in
connection with the Building including without prejudice to the
generality of the foregoing (a) the cost of employing Managing
Agents (b) the cost of any Accountant or Surveyor employed to
determine the Total Expenditure and the amount payable by the
Lessee hereunder a sum equal to the Lessors reasonable costs and
charges in effecting the administration and management of the
Building and of the Common Parts and (c) an annual sum
equivalent to the fair rent of any accommodation owned by the
Lessors and provided by them rent free to any of the persons
referred to in clause 5(5)(f) of this Lease

(2) "the Service Charge" means such reasonable proportion of
Total Expenditure as is attributable to the Demised Premises or
(in respect of the Accounting Period during which this Lease is
executed) such proportion as is attributable to the period from
the date of this Lease to the Thirty first day of March next
following

(3) "the Interim Charge" means such sum to be paid on account
of the Service Charge in respect of each Accounting Period as
the Lessors or their Managing Agents shall specify at their
discretion to be a fair and reasonable interim payment

2. In this schedule any surplus carried forward from previous years
shall not include any sums set aside for the purposes of Clause 5(5)(p) of
this Lease

3. The first payment of the Interim Charge (on account of the
Service Charge for the Accounting Period during which this Lease is
executed) shall be made on the execution hereof and thereafter the Interim
Charge shall be paid to the Lessors by four equal payments in advance on
the First day of April the First day of July the First day of October and
the First day of January in each year and in case of default the same
shall be recoverable from the Lessee as rent in arrear

4. If the Interim Charge paid by the Lessee in respect of any
Accounting Period exceeds the Service Charge for that period the surplus
of the Interim Charge so paid over and above the Service Charge shall be
carried forward by the Lessors and credited to the account of the Lessee
in computing the Service Charge in succeeding Accounting Periods as
hereinafter provided

5. If the Service Charge in respect of any Accounting Period
exceeds the Interim Charge paid by the Lessee in respect of that
Accounting Period together with any surplus from previous years carried
forward as aforesaid then the Lessee shall pay the excess to the Lessors
within twenty eight days of service upon the Lessee of the Certificate
referred to in the following Paragraph and in case of default the same
shall be recoverable from the Lessee as rent in arrear

6. As soon as practicable after the expiration of each Accounting
Period there shall be served upon the Lessee by the Lessors or their
Agents a certificate containing the following information:

(a) The amount of the Total Expenditure for that Accounting
Period
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(b) The amount of the Interim Charge paid by the Lessee in
respect of that Accounting Period together with any surplus
carried forward from the previous Accounting Period

(c) The amount of the Service Charge in respect of that
Accounting Period and of any excess or deficiency of the Service
Charge over the Interim Charge

7. The Lessee shall be entitled at his own expense and upon prior
payment of any costs to be incurred by the Lessors or their Agents at any
time within one month after service of such certificate to inspect the
receipts and vouchers relating to payment of the Total Expenditure

8. Any dispute between the Lessor and the Lessee concerning the
amount of the Interim Charge the Total Expenditure or the Service Charge
shall be referred to an Arbitrator appointed upon the application of
either Lessor or Lessee within Section 32 of the Arbitration Act 1979 as

amended

SIGNED, SEALED and DELIVERED
by the said EDWARD BROWN in
the presence of:

SIGNED SEALED and DELIVERED
by the said BARBARA BROWN in
the presence of:
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Introduction

1. This is the determination of preliminary issues raised in an application by
the landlord, a housing association, of four estates on the Isle of Dogs in the
Docklands area of east London under section 27A of the Landlord and Tenant
Act 1985 ("the Act") to determine the liability of respondents, who are the
leaseholders of some 773 flats in 63 blocks on the estates, to pay service
charges for major works. The landlord maintains that it complied with the
relevant consultation requirements of the Service Charges (Consultation
Requirements) (England) Regulations 2003 ("the Consultation Regulations")
but has applied for dispensation from compliance with any of those
requirements with which it is found to have failed to comply. This
determination is also made in response to questions which arise in that
application, but because the decision of the Supreme Court in Daejan
Investments Ltd v Benson, heard on 4 December 2012, may influence our
decision on the application for dispensation, we have determined only
preliminary issues of fact which are relevant to that application, namely
whether there have been any, and, if so, what, breaches of the consultation
requirements and, if there have been such breaches, whether any
leaseholders may thereby have suffered some prejudice. We will decide
whether to dispense with compliance with any of the consultation
requirements after the decision of the Supreme Court has been received and
the relevant parties have had the opportunity to comment on its effect and will
make directions for that purpose after the decision of the Supreme Court has
been issued.

2. The documents used at the hearing are contained in 23 bundles in addition
to a bundle of authorities and a bundle of final written submissions.
References to the bundles are by bundle number followed by the page

number. Bundle 1 page 1 is thus 1/1. The numbering of each bundle starts at
page 1.



Background
The properties

3. The four estates with which the applications are concerned are the
Barkantine, Kingsbridge, St John's and Samuda Estates. They comprise
purpose-built blocks of different types and built at different dates from 1927 to
1969, together with a few terraced houses. There are 70 blocks in all, varying
in type from two storey blocks containing four flats to 22 storey blocks
containing 82 flats. A list of the blocks is at 2/16 and a brief description of
each block is at 7/319 and 320. The Barkantine Estate comprises 26 blocks,
the Kingsbridge Estate three blocks, the St John's Estate 32 blocks and the
Samuda Estate nine blocks. The estates contain, in all, 1956 units of
accommodation of which 1183 are occupied by periodic tenants of the
landlord and 773 are held on long leases granted under the Right to Buy
scheme and now held either by the original leaseholders or their successors
in title. 63 of the blocks include flats owned by leaseholders. A significant
number of leaseholders do not live in their flats but sub-let them.

The landlord

4. The oldest blocks on the estates were built for the Greater London Council
which granted the earliest leases ("the GLC leases"). In due course the
freehold title was acquired by the London Borough of Tower Hamlets
("LBTH") which built further blocks and granted further leases ("the LBTH
leases"). In 2000 the government published a Housing Green Paper requiring
all social housing to be brought to the "decent homes standard" by 2010, and
the LBTH, along with many other local housing authorities, decided to transfer
much of its housing stock to housing associations which could more easily
borrow the funds required to carry out the necessary works. In 2002 a
charitable housing association called Toynbee Island Homes ("Toynbee"), a
subsidiary of Toynbee Housing Association, was chosen as the preferred
transferee of the four estates on the Isle of Dogs.



5. By a letter dated 14 February 2005 (19/365) the LBTH informed the
leaseholders that it proposed to transfer the ownership and management of
the estates to Toynbee, that the law required the consent of the periodic
tenants for the transfer to proceed but a ballot of leaseholders would also be
held and the leaseholders' views would be passed to the Secretary of State
and taken into account. In fact both the periodic tenants and the leaseholders
supported the transfer to Toynbee, and after a bailot of the periodic tenants
the Secretary of State gave consent, as required by section 43 of the Housing
Act 1985, to the transfer of the estates to Toynbee, which took place on 5
December 2005. Thereafter Toynbee granted further leases ("the Toynbee
leases"). The present landlord has granted further leases in the same form

as the Toynbee leases.

6. On 1 August 2007, Toynbee Island Homes, Toynbee Housing Association
and Community Housing Association, all of them charitable housing
associations, formed One Housing Group Limited, but Toynbee Island
Homes, Toynbee Housing Association and Community Housing Association
continued in existence as subsidiaries of One Housing Group. On 3
December 2007 Toynbee Island Homes Limited changed its name to Island
Homes Housing Association Limited. In September 2012, while the present
hearing was pending, Island Homes Housing Association Limited transferred
all its stock to One Housing Group Limited. Some of the leaseholders harbour
suspicions that those transactions in some way affect the liability of the
landlord towards them, but we have been categorically assured, and we
accept, that they make no difference whatsoever to the liability of the landlord
towards the leaseholders or to the liability of the leaseholders towards the
landlord.

The leases

7. The great majority of the leaseholders hold either LBTH or Toynbee
leases, which are essentially in the same form. The landlord's repairing
covenants in the GLC lease are very similar to those in the LBTH and



Toynbee leases, but the GLC lease, unlike the LBTH and Toynbee leases,
expressly requires the leaseholder to contribute to the cost of improvements.
The terms of the leases which are relevant to the present disputes will be set

out later in this decision as part of the discussion of the disputes.

The major works

8. In about 2003, not long after it had been chosen as the preferred
transferee of the estates, but before the transfer, Toynbee appointed an
employer's agent, Developing Projects Limited, which is a specialist project
manager, and consultants, Baily Garner LLP, to assist and advise it in relation
to the transfer and to the works which would be required. The landlord and
Baily Garner agreed that Baily Garner's fees would be equivalent to 4.67% of
the cost of the proposed works in accordance with a fee proposal (1/327)
which is undated and unsigned but which clearly resulted in an agreement at
some time in 2003. Baily Garner continued to advise the landlord as its
consultant after the stock transfer and prepared the contractual requirements
for the works.

9. The works consisted of three packages: internal works to the flats
occupied by periodic tenants ("the internal works"), the refurbishment of the
external elements, internal common parts and electrical and mechanical
installations of the blocks ("the external works"), and works to the communal
grounds ("the environmental works"). The present dispute relates only to the
external works. In Baily Garner's fee proposal the total budget for all three
packages of works was said to be £33,434,073 (1/332), and the same
document also provided that it was assumed that the procurement of the
contract or contracts for the works would be by way of a "design and build"
method of procurement (1/332).

10. Two contractors, Mulalley Limited ("Mulalley") and Rydon Limited, were

chosen by the landlord to carry out the internal works. The works were
carried out between 2007 and 2008.



11. For the purpose of the external works, stock condition surveys of each
block, previously obtained in 2001 by the LBTH, were in 2008 updated by
Baily Garner (2/from 178) who drew up what they referred to as "validation
reports" which were used as the basis for draft "employer's requirements”
(bundles 3, 4 and 5), which included the scope of works for each block (3/from
234). Specialists were employed to survey the mechanical and electrical
installations (4/349), lifts (4/304), asbestos (4/346), drainage (5/4) and door
entry systems (4/206). 16 blocks - nine on the Samuda Estate, the four high
rise blocks on the Barkantine Estate, and three on the Kingsbridge Estate -
were the subject of "condition overview reports", prepared in late 2008
(example at 13/369).

12. It appears that in 2008 the landlord proposed to carry out the external
works under a contract procured on the basis of specifications and drawings.
Between February and May 2008 or thereabouts notices of intention to carry
out the external works were sent to the leaseholders of at any rate some of
the blocks under Part 1 of Schedule 4 to the Consultation Regulations, which
sets out the consultation requirements for very large contracts, awarded by
public bodies, for which public notice is required by the rules of the European
Union. An example of one of those notices, dated 12 May 2008, is at 22/21.
There was then a change of plan and the landlord decided to use a design
and build contract and withdrew the notices of intention which it had served.
On 5 January 2009, having advertised the proposed contract in the Official
Journal of the European Union ("OJEU") (6/1), it on the same day gave to the
leaseholders new notices of intention (example at 7/79).

13. Contractors who were interested in tendering for the contract were
required to submit expressions of interest and to complete a pre-qualification
questionnaire, prepared by Developing Projects, concerned with factors which
included their financial status, technical capacity, project delivery and health
and safety record (6/from 47). The timetable for the selection process (6/51)
included “"tender interviews (OPTIONAL)". Expressions of interest were
received from a large number of contractors (6/14 and 15), and between 11

and 17 February 2009 the completed pre-qualification questionnaires were



evaluated by Stuart Wigley and Michael Osborne of Baily Garner, Paul Marsh
of Developing Projects, Alice Trail of One Housing Group, Jon Megan of
island Homes and two tenant representatives. According to the initial tender
report dated 3 June 2009 (6/from 22) the evaluation process was based on

70% for cost and 30% for value.

14. On 25 February Baily Garner issued a revised version of the employer's

requirements on which the tenders were to be based.

15. After the evaluation of the pre-qualification questionnaires had been
completed, invitations to tender (6/125) were on 3 March 2009 issued to five
contractors, all of whom had completed the pre-qualification questionnaire to
the satisfaction of the evaluators. The invitations to tender provided (6/126)
that the selection process for the preferred tenderer will be based upon the
most economically advantageous tender for the project by reference to the
criteria for tender evaluation set out in appendix 2. Appendix 2 (6/144)
provided: the contract will be awarded on the basis of the most economically
advantageous tender for OHG and the best quality product and services that
OHG believes likely to be provided by the tenderers. Assessment will be
made against each of the criteria set out in this invitation.

16. Two of the contractors who had been invited to tender withdrew from the
process and another was then invited to tender but also withdrew. Tenderers
were required to price on the basis of the employer's requirements, architect's
drawings and an amended form of the JCT standard form of building contract
Design and Build 2005 edition, plus provisional sums and provisional
quantities items. Three contractors submitted tenders: Breyer Group plc,
Mulalley, and Wates Construction Limited. Breyer's tendered price was
£15,867,555.20, Mulalley's was £16,889,012 and Wates' was £17,779,002
(6/27), all based on a contract period of 78 weeks and all excluding VAT.
When the tenders were checked it was found that Breyer's tender contained
an arithmetical error which had caused it to under-price by £334,912.51
(6/28), that Mulalley's tender contained an arithmetical error which had
caused it to under-price by £4025 (6/29), and that Wates' tender contained an



arithmetical error which had caused it to under-price by £274,400.36. Mr
Wigley prepared the first tender report dated 3 June 2009 (6/22) which
recommended that further clarification should be obtained from the
contractors and included (6/31) that an interview is likely to be a requirement
of the process and this aspect will form a contribution towards the 30% quality
assessment, and that tenderers may be required to attend an interview with
delivery partners and other relevant employer representatives. The
employer's agent will notify all tenderers if they are required to attend an
interview. Tenderers will need to ensure that the relevant staff are available
to attend, including as a minimum:- (a) the person submitting the tender on
behalf of the tenderer's organisation; and (b) the relevant director, (or
equivalent) who will oversee the appointment, if successful.

17. Mr Wigley prepared a second tender report dated 7 July 2009 (6/145). At
paragraph 1.02 (6/147) he said that, of the 30% of the marks available for
quality, it is intended that 25% is allocated against the responses to twelve
questions asked in the tender and the remaining 5% allocated as a result of
contractors' performance at interview. The report also said (6/150) that the
arithmetical errors had been brought to the contractors' attention and that all
three of them had agreed to stand by their tendered prices. The report also
explained that the overhead and profit included in Mulalley's tender was 6%,
in Wates' it was 6.5% and in Breyer's it was 10%, comprising 7.5% overhead

and 2.5% profit. The scores given in the report (explained at 6/159), before
the interview, were:

cost 70 marks: Breyer 70  Mulalley 65.49 Wates 61.57
quality 25 marks:  Breyer 15.42 Mulalley 19.17 Wates 17.92
total: Breyer 85.42 Mulalley 84.66 Wates 79.49

Breyer was thus ahead at that stage.

18. Interviews took place on 16 July 2009. The interviewing panel comprised
(6/162) Paul Marsh, Mr Wigley, Mike Brooks of One Housing Group, Pam
Cole, a periodic tenant and a member of the Island Homes Board, and



Rumana Khair, described as an independent member of the Island Homes
board. A schedule showing the scores awarded by the panel is at 6/169A.
According to a third tender report dated 17 July 2009 (6/160, at 163) Breyer
did not perform well at interview and failed to provide adequate substance to
their answers. Both the attendees from Mulalley and Wates provided good
detailed responses to questions asked and their presentations were excellent.
Following the interviews a consolidated score for both price and quality was
produced (6/171) and the contractor with the highest score on that basis
became Mulalley, at 89.41, with Breyer at 88.37 and Wates at 84.19 (6/163).
In consequence, the report recommended the appointment of Mulalley.

19. On 29 July 2009, a second consultation notice, a notice of estimates, was
given to the leaseholders (example at 7/81). It said that, subject to the
consultation, the landlord proposed to award the contract to Mulalley, and
included the statement that the form of contract for the external and
landscape works was intended to be design and build. It said that a full
description of the proposed works, the full estimated costs and the contract
specification were available for inspection at the landlord's Millwall Office.
Attached to the notice were a summary breakdown of the costs to each estate
(7/87) in which all the figures taken from the contract sum analysis (4/from
120), and a summary of observations received in respect of the first notice
(7/from 88). The notice provided that observations were to be received by 30
August 2009, which was a Sunday and the day before a bank holiday, "in
order for Island Homes to have regard to them" (7/85).

20. On Tuesday 1 September 2009 the contract was awarded to Mulalley
(contract award notice at 6/172) and on 14 October 2009 a JCT Design and
Build (Revision 2) contract (6/from 183) between the landlord and Mulalley
was signed, incorporating the employer's requirements drafted mainly by Baily
Garner, although the employer's requirements for some specialist works, such
as mechanical and electrical installations, were drafted by specialists. Under
the contract, provisional sums were used for concrete testing and
underground drainage, but for all other items the price was fixed. The total
contract price, exclusive of VAT and professional fees, was £16,889,012

10



(6/193), including some £2,700,000 for the environmental works. The
contract provided that the contractor would take possession of the site on 14
October 2009, and that the contractual date of completion was 18 December
2010. It provided (6/216) that the contractor was responsible for carrying out
and completing the entire design for the works, and included provision for a
performance bond (6/195). On 14 October 2009 Mulalley took possession of
the site and thereafter carried out works to 41 of the blocks.

21. The landlord engaged two independent clerks of works, employees of
Hickton, a company which provides independent clerks of works to the
construction industry. They were on the site full-time throughout the contract
period and provided weekly progress schedules to Baily Garner. The project
manager was Paul Marsh of Developing Projects Limited. Baily Garner was

the employer's agent and CDM co-ordinator, reporting to Developing Projects

22. A certificate of practical completion was not produced to us or,
apparently, issued, but the works were substantially complete by 18
December 2010 and, generally speaking, the defects period ran from that
date until 18 December 2011 (although we were told that the defects period
for some of the blocks has still not expired).

23. By letters dated 29 March 2010 (7/94) the landlord informed the
leaseholders of the interim service charges for the year 2010/2011, which

included the interim charges for the proposed external and environmental
works.

24. By letters dated 21 May 2010 (1/294A and 1/299A) the landlord notified
the leaseholders of Finwhale House (who have subsequently settled their
disputes) and of 5 - 35a and 47 - 65a Glengall Grove that it had been decided
that it was necessary to replace the roofs to their blocks instead of repairing
them as had previously been proposed and sought their observations on the
revised proposals. By an employer's instruction dated 24 May 2010 97/26)
the landlord instructed the contractor to install in each block a three-dish

11



integrated reception system ("IRS") instead of the previously intended single

dish system.

25. In about June 2010, for reasons mainly connected with expected delays
and difficulties in obtaining planning permission, the landlord decided to omit
the environmental works from the contract and to carry them out under a
separate contract (see 7/29). The leaseholders were so informed by letters
dated 10 August 2010 (7/93). The environmental works have now been
largely completed and they are the subject of a separate application by a
number of leaseholders, yet to be heard, under section 27A of the Act.

26. After the omission of the environmental works cost of £2,786,274.32, the
final cost of the external works was £15,384,503.42, excluding VAT and fees.

27. Letters dated 28 September 2011 were sent to the leaseholders
enclosing demands for the actual service charges for the year 2010/2011 and
requiring any balances to be paid.

The statutory provisions

28. By section 27A of the Act an application may be made to the tribunal to
determine whether a service charge is payable and, if it is, the amount which
is payable. A service charge is defined by section 18(1) of the Act as an
amount payable by the tenant of a dwelling as part of or in addition to the rent
(a) which is payable, directly or indirectly, for services, repairs, maintenance,
improvements or insurance or the landlord’s costs of management, and, (b)
the whole or part of which varies or may vary according to the relevant costs.
Relevant costs are defined by section 18(2) and (3). By section 19(1),
relevant costs shall be taken into account in determining the amount of a
service charge payable for a period (a) only to the extent that they are
reasonably incurred, and (b) where they are incurred on the provision of
services or the carrying out of works, only if the services or works are of a
reasonable standard, and the amount payable shall be limited accordingly.

12



By section 19(2), where a service charge is payable before the relevant costs
are incurred, no greater amount than is reasonable is so payable, and after
the relevant costs have been incurred, any necessary adjustment shall be

made by repayment, reduction of subsequent charges or otherwise.

29. Section 20 of the Act, as substituted by section 151 of the Commonhold
and Leasehold Reform Act 2002, includes:

(1) Where this section applies to any qualifying works or qualifying
long term agreement, the relevant contributions of tenants are limited in
accordance with subsection (6) or (7) (or both) unless the consultation

requirements have been either -
(a) complied with in relation to the works or agreement, or

(b) dispensed with in relation to the works or agreement by (or

on appeal from) a leasehold valuation tribunal.

30. Section 20(3) provides that the section applies to qualifying works if
relevant costs incurred on carrying out the works exceed an appropriate
amount, and section 20(4) provides that regulations may be made to provide
that this section applies to a qualifying long term agreement (a) if relevant
costs incurred under the agreement exceed an appropriate amount, or (b) if
relevant costs incurred under the agreement during a period prescribed by the
regulations exceed an appropriate amount.

31. Section 20(6) provides that where an appropriate amount is set by [the
Consultation Regulations], the amount of the relevant costs incurred on
carrying out the works or under the agreement which may be taken into
account in determining the relevant contributions of tenants is limited to the
appropriate amount. The appropriate amount in respect of qualifying works is,
by virtue of paragraph 6 of the Consultation Regulations, an amount which
results in the relevant contribution of any tenant being more than £250. By

paragraph 4(1) of the Consultation Regulations, section 20 shall apply to a
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qualifying long term agreement if relevant costs incurred under the agreement
in any accounting period exceed an amount with results in the relevant
contribution of any tenant, in respect of that period, being more than £100.

32. The effect of these provisions is that where a landlord is in breach of the
Consultation Regulations, then, unless a tribunal dispenses with compliance
with the Regulations, no leaseholder is required to pay more than £250 for
qualifying works or more than £100 for each service charge year in respect of
a QLTA.

33. Section 20ZA(1) of the Act provides that where an application is made to
a leasehold valuation tribunal for a determination to dispense with all or any of
the consultation requirements in relation to any qualifying works or qualifying
long term agreement, the tribunal may make the determination if satisfied that
it is reasonable to dispense with the requirements. Section 20ZA(2) includes:

"qualifying long term agreement" means (subject to subsection (3)) an
agreement entered into by or on behalf of the landlord or a superior
landlord for a term of more than twelve months.

Regulation 3 of the Consultation Regulations lists agreements which are not
QLTAs.

34. Further statutory provisions and those parts of the Consultation
Regulations which are relevant to the disputes are set out later in this
decision.

The proceedings

35. A large number of leaseholders were unhappy with the cost and standard
of the works and some of them refused to pay the service charges for them.
The landlord brought proceedings in the county court to recover unpaid
service charges against a number of those who had refused to pay, and other

14



leaseholders brought proceedings in the tribunal under section 27A of the Act
to determine their liability to pay service charges for the works. All the county
court proceedings were at different times transferred to the tribunal under
paragraph 3 of Schedule 12 to the Commonhold and Leasehold Reform Act
2002.

36. On 4 January 2012 a tribunal, on consideration of the files relating to
twelve of the transferred claims and applications under section 27A of the Act,
of its own motion decided that, in the interests of consistency and saving
costs, the claims and applications should be consolidated, and directed that a
case management conference should be held on 14 February 2012. It also
directed that the landiord should notify all leaseholders who might be affected
by the outcome of the proceedings and invite them to join the proceedings if
they wished to do so.

37. Many leaseholders attended the case management conference on 14
February and the tribunal decided, having heard representations on behalf of
the landiord and by many of the leaseholders, to invite the landlord to make its
own application under section 27A of the Act to which all the leaseholders
were to be respondents. Directions were made for the preparation of
evidence for hearing of the application which was provisionally fixed for three
weeks commencing on 12 November 2012, Shortly afterwards the landlord
duly issued the application under section 27A to determine the liability of all
the leaseholders to pay service charges for the external works.

38. On 13 July 2012 the landlord issued an application for dispensation from
any of the consultation requirements with which it might be held to have failed
to comply, naming all the leaseholders as respondents. On 20 July 2012
Robert Gould, a leaseholder, on behalf of the leaseholders of flats in Kelson
House on the Samuda Estate, made an application under section 20C of the
Act to prevent the landlord from placing any of the costs it might incur in
connection with the proceedings on the service charges of the leaseholders of
any of the flats in Kelson House.

16



39. A further case management conference was held on 2 August 2012 and
directions dated 4 August 2012 were made for the conduct of the application
for dispensation and for the further conduct of the application under section
27A. By the date of that case management conference it had become clear
that there would be insufficient time at the hearing in November to determine
the reasonableness of the costs and standard of the works to the numerous
blocks in respect of which there were disputes, that the hearing should relate
only to general issues, mainly of law, and to the landlord's application for
dispensation from compliance with the consultation requirements, and that
issues relating to the reasonableness of works to individual blocks should be
considered at further hearings at later dates. The directions provided that any
leaseholder who wished to do so should serve a statement of case and that
no leaseholder who had not done so by 14 September 2012 (later varied to 28
September) could make representations at the hearing on any matter which
had not been outlined in his or her statement of case.

40. A further case management conference was held on 26 October 2012.
On that day, One Housing Group Limited was substituted as applicant in the
applications under sections 27A and for dispensation from compliance with
the consultation requirements in place of Island Homes Housing Association
Limited, and the issues to be considered at the forthcoming hearing, which
had been considered in general terms at the previous case management
conference, were more precisely identified.

41. The hearing began on 12 November and occupied 12 days. It was held
at the Docklands Sailing and Watersports Centre on the Isle of Dogs. The
landlord was represented by Ranijit Bhose QC, who called Steven Bull BSc
(Hons) MRICS, formerly of Baily Garner but now with Airey Miller Partnership
LLP, Stuart Wigley MRICS APMP of Baily Garner, and Matthew Saye,
Assistant Director of One Housing Group Limited, to give evidence. A large
number of leaseholders appeared in person and gave evidence and/or made
submissions on their own behalf or on behalf of others. Those leaseholders

who made submissions, with the exception of the leaseholders who, during
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the proceedings, reached agreement with the landlord, are listed on the front-

sheet of this decision.

42. In three of the blocks on the estates there are no leaseholders. The
leaseholders of flats in a number of blocks submitted no statements of case
and made no representations at the hearing. The blocks in relation to which,
so far as we are aware, no disputes arose at any stage of the proceedings

were:

Barkantine Estate

Cressal House
Janet Street

Kedge House

6-32 Strafford Street
Winch House

Kingsbridge Estate
Michigan House

St John's Estate

Alice Shepherd House
Ash House
Cedar House
East Ferry Road
Elm House
Manchester Road
Normandy House
Skeggs House
Tamar House
Thorne House
Valliant House
Watkins House

43. Both before and during the hearing a number of leaseholders, including
some who had previously taken an active part in the proceedings, reached
confidential agreements with the landlord. Towards the end of the hearing the
landlord provided a list of the leaseholders of 180 flats who had settled their

disputes. Further agreements were reached after the hearing, and, according
to a list provided by the landlord, the leaseholders of 250 flats had now settled
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their disputes. We were told that agreements reached after the hearing

resolved all disputes in respect of the following further blocks:

Barkantine Estate
Strafford Street

St John's Estate

Castalia Square
Oak House

Samuda Estate
Dagmar Court

The issues
Introduction

44. As was perhaps inevitable, a good deal of the evidence given and
submissions made by the leaseholders related to the cost and standard of the
works rather than to the issues to which this hearing was directed. Much of
what the leaseholders said, while it may not have been relevant to the

preliminary issues, will be relevant to the reasonableness of the costs and
standard of the works.

45. The issues identified in the directions dated 26 October 2012 were based
on a list prepared by Mr Bhose for the purpose of the case management
conference but revised in the light of submissions made by some of the

leaseholders at the case management conference. They were:

i. whether the costs incurred on the following elements of work
were either recoverable as works of repair, or recoverable as works of
improvement, or irrecoverable:

18



a. the installation of the IRS;
b. landlord's lighting;

C. cavity wall insulation;

d. infill panels;

e. signage;

f.

anti-slip coverings on balconies;

il whether the leaseholders of ground floor flats are liable to

contribute to the costs of works to lifts and entryphones;

ii. the legal effect, if any, of the landlord's failure to operate a
sinking or reserve fund;

iv. issues relating to section 20B of the Landlord and Tenant Act
1985;

V. issues relating to section 21B of the Act;

Vi. whether the landlord complied with the statutory consultation

requirements for consultation in relation to:

a. the works;

b. the appointment of Baily Garner LLP;

vii.  whether, if the landlord failed to comply with the statutory
consultation requirements in relation to the works or to the appointment

of Baily Garner LLP, dispensation should be granted under section
20ZA of the Act;

vii. ~ whether the landlord is estopped or otherwise prevented as a
matter of law from demanding such service charges as may be

otherwise due by reason of promises made prior to the stock transfer
from the LBTH to Toynbee;

19



iX. the appropriateness of letting one contract for all the works;

X. whether it was inappropriate to accept the tender from Mulalley
by reason of any pre-existing connection between the contractor and

the landlord or the contractor and Baily Garner LLP;

Xi. any issues of general application arising under section 20C of
the Act.

46. Some leaseholders also questioned the way in which preliminaries were
apportioned between the blocks, and they and Mr Bhose made brief
submissions on this issue. Mr Bhose invited us to defer our decision on the
issue until the costs of the works to each block are considered. We accept
that invitation.

47. Other issues which may well be relevant to the service charges of more
than one block were raised by some leaseholders but are not considered in
this decision because they were raised too late for the landlord's evidence in
relation to them to be available. Such issues include the relevance to the
reasonableness of the costs of the works of guarantees which had been
obtained or arguably ought to have been obtained by the LBTH for works
carried out to blocks on the Barkantine Estate prior to the transfer, the benefit
of which ought arguably to have been passed to the present landlord. This
decision is intended to dispose of all the issues listed in paragraph 45 with the
exception of the question whether compliance with the consultation
requirements should be dispensed with in the instances where we have found
the landlord to be in breach of those requirements. It is not intended by this
decision to dispose of any general issues other than those listed in paragraph
45. Any other general issues of law, or issues of fact and law, can be raised
when block-specific issues are considered in due course.

48. Each of the preliminary issues was raised in one form or another by at
least one of the leaseholders in their statements of case made in response to

the pre-hearing directions. Some of those issues had been raised by only one
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leaseholder: others had been raised by many or most of them. Many
leaseholders took no part in the proceedings. Mr Bhose submitted that, since
the liability to pay service charges is an individual one, and since every
leaseholder was given the fullest opportunity to join in the proceedings and
many chose not to do so, it was not open to us to credit a valid point to a
leaseholder who had not himself taken it. He reminded us that HHJ Gerald,
sitting in the Upper Tribunal (Lands Chamber), said in Birmingham City
Council v Keddie and Hill [2012] UKUT 323 that it is the jurisdiction and
function of the LVT to resolve issues which it is asked to resolve, provided
they are within its statutory jurisdiction. It is not the function of the LVT to
resolve issues which it has not been asked to resolve, in respect of which it
will have no jurisdiction. Further or alternatively, Mr Bhose submitted, if we
considered that there were some points raised by some leaseholders on
which we could legitimately make findings in favour of other leaseholders who
had not made such points, such findings could not extend to matters such as
compliance with the statutory consultation requirements, because if an
individual leaseholder did not himself assert that the landlord had failed to
comply with the consultation requirements, still less did not assert that he had
suffered prejudice by reason of the non-compliance, it was not open to the
tribunal to find non-compliance with the consultation requirements in relation
to that leaseholder, or that he had suffered prejudice from such non-
compliance.

49. We respectfully agree with HHJ Gerald (and other Upper Tribunal judges,
including the President of the Upper Tribunal (Lands Chamber) in Beitov
Properties Limited v Elliston Bentley Martin [2012] UKUT 133 (LC) LRX/59
2011, who have recently expressed similar views), that it is not for the tribunal
to search for points which none of the parties has chosen to take. The
present situation is, however, entirely different. What Mr Bhose in effect asks
us to say is that a finding of law should not be applied to leaseholders who
have not themselves advanced the point, even though such a finding would
affect their liability to pay a service charge. We do not think that is right, and
such a conclusion would defeat one of the main objects of the single

landlord's application, which was to achieve consistency. If, for example, we
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were to decide that a particular cost is irrecoverable under a lease, it appears
to us that the finding should be taken to apply to all the leaseholders with that
form of lease. And if we were to find, on the basis of a submission from a
single leaseholder, that a statutory consultation notice did not comply with the
Consultation Regulations, we would expect that finding to apply to notices in
the same terms sent to other leaseholders, whether or not they had appeared
at the hearing and taken the point, had appeared at the hearing and not taken
the point, or not appeared at the hearing at all. Equally if we were to be
satisfied that the landlord had failed to have regard to a particular
leaseholder's wise and relevant observations, we consider that it would be
open to us in principle to find, depending on the evidence, that not only that
particular leaseholder but also others were prejudiced by the landlord's failure.
Clearly, however, it would be wrong in principle for us to make findings of fact
in favour of a leaseholder who has not invited us in a statement of case,
submitted in good time, to do so. Furthermore, it is not in our view open to
leaseholder A to take factual points on behalf of leaseholder B unless
leaseholder B has given to leaseholder A clear instructions to do so and the
points have been taken in good time.

50. Naturally we accept that those leaseholders who have entered into
compromises with the landlord are bound by the terms of those compromises
which will be unaffected by this decision.

51. The issues will be considered in the order given in the directions rather
than according to their significance.

1. Are certain costs recoverable under the leases?

52. Many leaseholders argued that the three-dish IRS which the landlord
decided to install, without further statutory consultation, part of the way
through the external works (see paragraph 24 above), in place of the originally
proposed one-dish system, fell outside the landlord's repairing obligations in
their leases. Some leaseholders of flats in Argyle House and John
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MacDonald House on the St John's Estate and in Yarrow House on the
Samuda Estate argued that the electrical re-wiring of the communal electricity
supply (referred to in the list of issues in the directions dated 26 October 2012
as "landlord's lighting") fell outside the repairing obligations. Leaseholders of
flats in Argyle House and Glengall Grove, and others, submitted that the
replacement of single glazed wooden-framed windows with uPVC double
glazed units was an improvement which fell outside the repairing obligations.
Some leaseholders of flats in Yarrow House argued that cavity wall insulation
fell outside the repairing obligations. Several leaseholders argued that new
signage on the estates fell outside the repairing obligations because it could
not conceivably affect the amenity of the buildings. The leaseholders of flats
in Spinnaker House, and some other leaseholders, argued that the provision
of anti-slip waterproof coverings on balconies fell outside the repairing
obligations.

53. The relevant provisions of the leases are these:

i. By clause 5(5)(a) of the LBTH and Toynbee leases (2/from 106 and 2/from
147 respectively) the landlord covenants, so far as is relevant:

to maintain and keep in good and substantial repair and condition:

(i) the main structure of the building including the principal internal
timbers and the exterior walls and the foundations and the roof thereof
with its main water tanks main drains gutters and rain water pipes

(other than those included in this demise or in the demise of any other
flat in the building)

(i) all such gas and water mains and pipes drains waste water and
sewage ducts and electric cables and wires as may by virtue of the
terms of this lease be enjoyed or used by the lessee in common with
the owners or tenants of the other flats in the building

(i) the common parts

23



(vi)  all other parts of the building not included in the foregoing

(i) By clause 1(9) of the LBTH lease and clause 1(11) of the Toynbee lease

the common parts means:

all main entrances passages landings staircases (internal and external)
gardens gates access yards roads footpaths parking areas and garage
spaces (if any) passenger lifts (if any) means of refuse disposal (if any)
and other areas included in the title above referred to or comprising
part of the lessors’ housing estate and of which the building forms part
provided by the lessors for the common use of residents of the building
and their visitors and not subject to any lease or tenancy to which the

lessors are entitled to the reversion

(i) By clause 5(5)(m) of the LBTH and Toynbee leases the landlord
covenants:

to maintain and where necessary renew or replace any existing lift and
ancillary equipment ...

(iv) By clause 6(b) of the GLC lease (2/from 130) the landlord covenants to:

keep in good repair and condition (and wherever necessary to rebuild
and reinstate and renew and replace all worn and damaged parts) (i)
the main structure of the building including all foundations forming part
of the building and the drains gutters and external pipes thereof all
exterior and all party walls and structures and all walls dividing the flats
from the common hall staircases landings steps and passages in the
building and the walls bounding the same and all painting and
decoration of the exterior of the building and all electrical and other
fittings and windows in the building and all doors therein save such
doors as give access to individual flats and including all roofs and
chimneys and every part of the property above the level of the top floor
ceilings and (i) any wireless and television masts and aerials cables
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and wires erected by the lessor on the building or in or over the roof or
roofs of the building and available for use with the flat and the other

parts of the building

(The extracts from the GLC lease given in this decision are taken from the
form of lease in hearing bundle 2 which, we were assured, was indeed the
GLC lease. The extracts given in the landlord's first statement of case at 1/28

differ from the version of the lease in the hearing bundle.)
(v) Clause 6(d) of the GLC lease provides that the landlord will:

so far as practicable provide the services to or in respect of or for the
benefit of the flat and the building at a reasonable level including
keeping in repair all machinery installations and apparatus at the

Estate connected with the provision of services

(vi) Clause 5(5)(0) of the LBTH and Toynbee leases provides that the
landlord is entitled:

without prejudice to the foregoing to do or cause to be done all such
works installations acts matters and things as in the absolute discretion
of the lessors may be considered necessary or advisable for the proper
management maintenance safety amenity or administration of the
building

(vii) Clause 5(h) of the GLC lease provides that:

If and whenever the lessor shall make any improvement affecting the
flat to the estate or any part thereof the lessee shall upon the service of
a written demand pay to the lessor a fair proportion of the cost of the
improvement ...

54. Mr Bhose submitted that all the disputed works fell within one or more of
these covenants. He submitted that the obligations to keep the building in
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good and substantial condition and to keep it in good and substantial repair
were discrete, and that the obligation to keep the building in good and
substantial condition was wider than the obligation to keep it in repair in that it
permitted works to be carried out which extended beyond repair, strictly so-
called, and did not require a state of disrepair to exist before it was triggered.
He cited a number of authorities on the point, but since we accept his
submissions we do not find it necessary to refer to them in this inevitably
lengthy decision. He said that the cost of all cavity wall insulation had been
met from grants and not passed to any leaseholder and we accept that.

55. The leaseholders' submissions amounted in the main to assertions that
the works were unnecessary and the costs therefore unreasonably incurred,
or that the works were not only unnecessary but, particularly in the case of the
three-dish IRS system, had been badly executed, did not work properly and
had been left incomplete and unusable. Those submissions are not relevant
to the preliminary issues. lan Kingham, the leaseholder of 29 Spinnaker
House, representing the leaseholders of the ten leasehold flats in Spinnaker
House, submitted that clause 5(5)(0) in the LBTH and Toynbee leases did not
provide the landlord with a general right to carry out works which went beyond
repair and that the clause was limited in its scope by the earlier provisions of
clause 5.

56. We are unable to accept the leaseholders' submissions on the issues.
No question arises as to whether the contentious works fall within clauses
5(h) and 6(b) of the GLC lease, which they clearly do. We are satisfied that
they also fall within the LBTH and Toynbee leases, either because they fall
within the covenants to keep (which as a matter of law includes the
requirement to put) the relevant elements of the buildings in good and
substantial repair, or because they fall within the covenant to keep (and
therefore put) them in good and substantial condition, or because they fall
within clause 5(5)(0) of the LBTH and Toynbee leases. Whether the works

were necessary, and of an appropriate standard and cost, will be considered
at a later stage of the proceedings.
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57. We do not consider that clause 5(5)(0) of the LBTH and Toynbee leases
is limited in its scope as Mr Kingham suggested. There is a rule of
construction which provides that, where specific instances are given in a
statute or contract, an inference ought to be made that general words which
follow them are to be limited to instances similar to those specifically
mentioned. Whether that rule applies depends on the particular words used.
Clause 5(5)(0) in our view stands alone and provides the landlord with the
right to carry out each of the disputed categories of works as necessary or
advisable for the proper ... maintenance safety [or] amenity of the building.
Section 19 of the Act provides, however, that relevant costs in determining the
amount of a service charge may be taken into account only to the extent that
they are reasonably incurred, and section 18(1)(a), as amended by schedule
9 to the Commonhold and Leasehold Reform Act 2002, includes within the
definition of service charge the cost of improvements, permitted by the GLC
lease. Therefore if, when questions of reasonableness are considered, it
appears that any of the works in question were not necessary, or were badly
executed, or were significantly too expensive, the tribunal will no doubt decide
to disallow all or some of the costs attributable to them.

2. Are the leaseholders of the ground floor flats liable to contribute to
the costs of works to lifts and entryphones?

58. This question was asked by the leaseholders of Flats 5, 13 and 15
(16/148) which are ground floor flats in Pinnace House, a six storey block on
the Samuda Estate. They said that such costs were not passed to them prior

to the stock transfer, although they did not argue that the leases did not permit
recovery of such charges.

59. Had they sought to argue that the leases did not permit recovery of these
costs, the argument would not have succeeded. The LBTH and Toynbee
leases expressly include the lifts within the common parts which the landlord
is liable to maintain and to which the leaseholder is liable to contribute by way

of a service charge and at clause 5(m) contains a landlord's covenant to
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maintain and, where necessary, renew the lifts. Lifts also in our view fall
within the main structure of the building which the landlord is required by
clause 6(b) of the GLC to maintain. Maintenance and, if necessary,
replacement of the entryphone systems in our view also falls within the
landlord's covenants to keep the building in good and substantial repair and
condition. We were given no evidence to support the argument that
leaseholders of ground floor flats in Pinnace House are, by way of a binding
concession, not liable to contribute to the costs of works to lifts or

entryphones.

3. What, if any, is the legal effect of the landlord's failure to operate a
sinking or reserve fund?

60. This issue was raised by Mr Gould on behalf of the leaseholders of flats
in Kelson House.

61. All the leases contain a covenant by the landlord to maintain a sinking or
reserve fund. The covenant is contained in paragraph 1(e) of the eighth
schedule to the GLC lease and in clause 5(p) of the LBTH and Toynbee
leases. Neither the present landlord nor the LBTH has ever maintained such
funds but it was suggested that they should, acting reasonably, have done so
in order to ease the financial burden on the leaseholders faced with large bills
for major works.

62. It is not within the jurisdiction of this tribunal to require a landlord to
perform its leasehold covenants, and, even if it were, we would not have said
that it was unreasonable not to have operated a sinking or reserve fund. It is
within our knowledge that few, if any, social landlords of mixed-tenure
properties operate sinking or reserve funds, partly because such funds, they
find, cause widespread dissent and many leaseholders are reluctant to
contribute to them. To have operated such a fund would not have affected

the reasonableness of the cost of the works or the leaseholders' liability to pay
service charges.
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4. Section 20B of the Act

63. Although identified in the directions as "issues related to section 20B of
the Act", the issues as they were developed at the hearing embraced the
questions whether the service charge demands and certificates were valid,

and those issues will also be considered under this head.
64. Section 20B of the Act provides:

(1) If any of the relevant costs taken into account in determining the
amount of any service charge were incurred more than 18 months
before a demand for payment of the service charge is served on the
tenant, then (subject to subsection (2)), the tenant shall not be liable to

pay so much of the service charge as reflects the costs so incurred.

(2) Subsection (1) shall not apply if, within the period of 18 months
beginning with the date when the relevant costs in question were
incurred, the tenant was notified in writing that those costs had been
incurred and that he would subsequently be required under the terms
of his lease to contribute to them by the payment of a service charge.

65. An example of the demand for an interim service charge for the works is
at 7/94. It relates to a flat in Knighthead Point on the Barkantine Estate, is
dated 29 March 2009 and is headed "Re estimated service charges - interim
charge for 2010/2011" and, so far as is relevant, reads:

Please be advised that in accordance with your lease your interim
charge for the accounting period 1 April 2010 to 31 March 2011 is as

detailed below:

Annual service charge £1594.09
Major works service charge £8468.73
Total interim charge £2515.71
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The interim charge is payable by four equal instalments on 1 April
2010, 1 July 2010, 1 October 2010 and 1 January 2011.

The demand is accompanied by the service charge budget for the block for
2010/2011 and by a statement of the estimated costs for the major works to
the block for the same year (7/96 and 97).

66. An example of the demand for actual service charges for 2010/2011 is at
7117 - 131.

67. The fifth schedule to the LBTH and Toynbee leases contains, so far as is

relevant, the following provisions:

1(2) '"the service charge" means such reasonable proportion of total

expenditure as is attributable to the demised premises ...

1(3) "the interim charge" means such sum to be paid on account of the
service charge in respect cf each accounting period as the lessors or
their managing agents shall specify at their discretion to be a fair and
reasonable interim payment

1(3) the interim charge shall be paid to the lessors by four equal
payments in advance on the first day of April the first day of July the
first day of October and the first day of January

5 If the service charge is respect of any accounting period exceeds the
interim charge paid by the lessee in respect of that accounting period
together with any surplus from previous years carried forward as
aforesaid then the lessee shall pay the excess to the lessors within
twenty eight days of service upon the lessee of the certificate referred
to in the following paragraph ...

6 As soon as practicable after the expiration of each accounting period
there shall be served upon the lessee by the lessors or their agents a
certificate containing the following information:
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(a) the amount of the total expenditure for that accounting year

(b) the amount of the interim charge paid by the lessee in
respect of that accounting period together with any surplus
carried forward from the previous accounting period

(c) the amount of the service charge in respect of that
accounting period and of any excess or deficiency of the service

charge over the interim charge
Similar provisions are contained in the eighth schedule to the GLC leases.

68. David Wright, the leaseholder of a flat in Bowsprit Point on the Barkantine
Estate, representing himself and the leaseholders of 91 other flats in blocks
on the Barkantine and Samuda Estates, submitted that neither the interim nor
the final demands for service charges in respect of the works were valid
demands, and that if they were now to be correctly demanded they would be
time-barred by virtue of section 20B because the relevant costs were incurred
more than 18 months before a valid demand for payment, if it was made,
would be made. He correctly accepted that, on the authority of Gile v
Charlegrove Securities Ltd [2004] 1 All ER 91 (Etherton J as he then was),
section 20B is of no application to interim charges.

69. The leaseholders of flats in 5 - 35a Glengall Road and the leaseholders of
flats in Argyle House, relying on some written submissions from counsel
instructed by a leaseholder who has, since they were written, settled her
dispute, took similar points. Mr Bhose submitted that they had done so at a
late stage, in a blatant attempt to "ride free". Be that as it may, if the
arguments are good arguments, they ought to succeed, and we will consider
on their merits all the points which they and other leaseholders have made.

70. Some leaseholders submitted that the interim demand was in fact for an
interim charge of £2515.71 (using the example set out in paragraph 65 above)
in all, by four quarterly instaiments of £628.93. Although a cursory reading of
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the front page of the demand might at first suggest that the submission is
correct, a more careful reading of the whole document makes it plain that the
demand is for quarterly payments of £2515.71. It is unfortunate that the
person who drafted the demand did not take more trouble to ensure that such
an important document clearly expressed the landlord's intention, but we are
satisfied that it was sufficiently clear to amount to a valid demand.

71. Some of the leaseholders who took issue with the adequacy of the interim
demand submitted that paragraph 1(3) of the fifth schedule to the LBTH and
Toynbee leases requires the landlord to "specify" in the certificate a "fair and
reasonable interim payment" and that it failed to do so and the certificate was
accordingly invalid. Some leaseholders, including Zayneb lzzidien and
Mohammed Aziz, the leaseholders of 35 Glengall Grove, submitted that the
interim demand was neither fair nor reasonable because it included the costs
of the environmental works which the landlord had, at the time when it made
the demand, already decided to exclude from the contract. Mr Bhose
submitted that all was required was for the landlord to make a genuine
estimate of the charges on the basis of the information available to it at the
time, and that it was clear from the documents accompanying the interim
demand that it had done so.

72. Mr Wright and some of the leaseholders of flats in 5 - 35a Glengall Grove
also submitted that the final charges had not been the subject of valid
certificates under paragraph 6 of the fifth schedule to those leases because
the certificates had not been served as soon as practicable after the
expiration of [the relevant] accounting period and did not state the amount of
the interim charge paid by the lessee in respect of that accounting period
together with any surplus carried forward from the previous accounting period
as required by paragraph 6(b) of the fifth schedule.

73. An example of the documents relied on as certificates is the letter dated
28 September 2011 at 1/291. Mr Bhose submitted that the letter was a valid
certificate. He said that the words as soon as practicable did not make time of

the essence for the service of a valid certificate, and that the letter was in fact
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sent as soon as was practicable. He accepted that, contrary to the
requirements of paragraph 6(b) of the fifth schedule to the LBTH and Toynbee
leases, the letter did not state the amount of the interim charge paid by the
leaseholder, but submitted that it was permissible to read the letter together
with the summary statement of service charges, major works costs and
ground rent dated 21 November 2011 of which an example is at 1/256. He
submitted that in any event each leaseholder who took the point was
estopped by convention from doing so, because, until the service of their
statements of case, they had acted on the assumption, common to the
landlord, that the certificates were valid, or alternatively that those who had
paid any balancing charges had waived the right to complain that the
certificate was invalid.

74. We reject the leaseholders' submissions as to the adequacy of the interim
demands. We do not accept that the leasesfequire the demand for estimated
charges to contain a statement to the effect that it is, in the opinion of the
landlord, a fair and reasonable interim payment. We are satisfied that,
provided the landlord has made a genuine and not unreasonable estimate of
the interim charges, as in this case it did because it produced a detailed
breakdown of the costs on which it was based, it has done enough to satisfy
the requirements of paragraph 1(3) of the fifth schedule to the LBTH and
Toynbee leases. There is no evidence that at the date of the interim demands
the landlord had already decided to exclude the environmental works from the
contract. In relation to the demands for balancing charges, while we accept
that the document relied on as a certificate within the meaning of the leases
did not, regrettably, comply with the requirement to state the amount already
paid as an interim charge, and we reject the submission that it is permissible
to read the document dated 21 November 2011 as part of the document dated
28 September 2011, we on balance accept that the evidence suggests that
none of the leaseholders who asserts in these proceedings that the service
charge certificates were invalid did so when they received them or within a
reasonable time thereafter, and that they are estopped by convention from
doing so now. We also accept that the landlord is entitled, if the certificate
was indeed invalid, to serve another, compliant, certificate, along the lines
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held to be permissible by the Court of Appeal in Leonora Investment
Company Ltd v Mott MacDonald Ltd [2008] EWCA Civ 857.

75. The leaseholders of flats in Argyle House who were represented by Linda
Williams (written submissions at 13/440) also submitted that the demands for
interim service charges were inconsistent with a statement in the
Leaseholders' Handbook which provided that amounts would be charged only
when works were complete. It is however clear from the Handbook that, as
we would expect, it is not intended to have legal effect and does not replace
the terms of the lease, although, as with many documents emanating from the
landlord, the explanation of the method of charging for major works was

poorly expressed in the Leaseholders' Handbook.

76. In all those circumstances we are satisfied that the interim and, on
balance, the final service charges for the major works were validly demanded
and that no question under section 20B of the Act arises.

5. Section 21B of the Act

77. This issue was raised by Mr Wright. He submitted that the summaries of
tenants' rights and obligations given to the leaseholders with their service
charge demands (example at 7/102) were not in the form required by section
21B of the Act because they omitted the words service charges from the
heading. He submitted that those words were required by the Service
Charges (Summary of Rights and Obligations) (England) Regulations 2007
and that the President of the Lands Tribunal had said in Tingdene Holiday
Parks Limited v Cox [2011] UKUT 310 (Lands Chamber) that such words
were essential and that their omission invalidated the notices.

78. It is correct that the Service Charges (Summary of Rights and
Obligations) (England) Regulations 2007 provide that the title of the document
must read Service Charges - Summary of Tenants' Rights and Obligations
and that the summaries given to the leaseholders in the present case omitted,
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unaccountably, the words service charges from the title, but we are satisfied
that the omission does not invalidate the notices. A reasonable recipient of
the notice would have understood the purpose of the document and could not
have failed to realise that it related to service charges, and we are satisfied
that it was therefore adequate in accordance with the principles set out by the
House of Lords in Mannai Investment Company Limited v Eagle Star Life
Assurance Company Limited [1997] AC 749. The present case is entirely
different from Tingdene, where the landlord served only a photocopy of the
Queen's Printer's form of the 2007 Regulations with a service charge demand,

without further explanation.

79. We are therefore satisfied that the summaries of rights and obligations

were valid.

6. Did the landlord comply with the statutory consultation requirements
in relation to the appointment of Baily Garner LLP and in relation to the
contract for the external works

The agreement with Baily Garner

80. Before and during the first week of the hearing it was the landlord's case
that the agreement between the landlord and Baily Garner was not a QLTA
within the meaning of Act because it was entered into before Toynbee
became the landlord. At the beginning of the second week of the hearing,
after evidence on the issue had been given by Mr Bull and Mr Wigley, Mr
Bhose said that, while landlord did not concede that the agreement appointing
Baily Garner was a QLTA, it would no longer to seek to recover more than
£100 from each leaseholder in respect of all the payments it had made or was
liable to pay to Baily Garner in respect of the external works, such payments
to cover all the accounting periods during which Baily Garner was employed
by the landlord or its predecessors in respect of those works.
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81. It seemed to us that that offer was fair and ought to be accepted, because
on any view Baily Garner had provided services of a value in excess of £100
to each leaseholder, and because, even if the leaseholders had succeeded in
their arguments that the agreement with Baily Garner was a QLTA and that
compliance with the consultation requirements in respect of it should not be
dispensed with, their contributions would have been limited to £100 for each
leaseholder for each accounting period during which Baily Garner was
employed in connection with the contract. The leaseholders who were
present accepted the landlord's offer. In the circumstances we make no
finding as to whether the agreement between the landlord and Baily Garner
was a QLTA and whether, if it was, the consultation requirements relating to
QLTAs should be dispensed with, and we simply record that each leaseholder
is liable, if he or she has not already paid it, to pay the sum of £100 to the
landlord in respect of the services of Baily Garner provided in connection with
the contract for the external works. That finding does not necessarily apply to
the services which Baily Garner has carried out in respect of the
environmental works, the leaseholders' liability for which remains to be
determined. It will be open to the parties to deploy their arguments on the
issue once more when the environmental works are considered. We do not
propose to express a view in this decision as to whether the agreement was a
QLTA because the arguments on the issue were not completed at the
hearing.

The qualifying works

82. We turn now to the important issue of whether the landlord complied with
the relevant consultation requirements in relation to the external works.

83. The landlord's case at the hearing was that it consulted under Part 1 of
Schedule 4 to the Consultation Regulations, which contains the regulations

which apply to qualifying works for which public notice is required. Part 1 of
Schedule 4 provides:
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1(1) The landlord shall give notice in writing of his intention to carry out

qualifying works -

(a) toeach tenant; and
(b)  where a recognised tenants' association represents some

or all of the tenants, to the association.
(2) The notice shall -

(a) describe, in general terms, the works proposed to be
carried out or specify the place and hours at which a description
of the works may be inspected;
(b)  state the landlord's reasons for considering it necessary
to carry out the proposed works;
(c) state the reason why the landlord is not inviting recipients
of the notice to nominate persons from whom he should try to
obtain an estimate for carrying out the works is that public notice
of the works is to be given;
(d) invite the making, in writing, of observations in relation to
the proposed works; and
(e)  specify-
(i) the address to which such observations may be
sent;
(i) that they must be delivered within the relevant period;
and

(iii) the date on which the relevant period ends.

2. (1) Where a notice under paragraph 1 specifies a place and hours for
inspection-

(a) the place and hours so specified must be reasonable; and
(b) a description of the proposed works must be available for

inspection, free of charge, at that place and during those hours.
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(2) If facilities to enable copies to be taken are not made available
at the times at which the description may be inspected, the landlord
shall provide to any tenant, on request and free of charge, a copy of

the description.

3. Where, within the relevant period, observations are made in relation to
the proposed works by any tenant or the recognised tenants’ association,

the landlord shall have regard to those observations.

4. (1) The landlord shall prepare, in accordance with the following
provisions of this paragraph, a statement in respect of the proposed
contract under which the proposed works are to be carried out.

(2) The statement shall set out-

(a) the name and address of the person with whom the landlord
proposes to contract; and

(b) particulars of any connection between them (apart from the
proposed contract).

(3) For the purpose of sub-paragraph (2)(b) it shall be assumed that
there is a connection between a person and the landlord-

(a) where the landlord is a company, if the person, or is to be, a
director or manager of the company or is a close relative of any
such director or manager;
(b) where the landlord is a company, and the person is a partner
in a partnership, if any partner in that partnership is, or is to be, a
director or manager of the company or is a close relative of any
such director or manager;
(c) where both the landlord and the person are companies, if any
director or manager of one company is, or is to be, a director or
manager of the other compény;
(d) where the person is a company, if the landlord is a director or
manager of the company or is a close relative of any such
director or manager; or
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(e) where the person is a company and the landlord is a partner
in a partnership, if any partner in that partnership is a director or
manager of the company or is a close relative of any such
director or manager.

(4) Where, as regards each tenant's unit of occupation, it is reasonably
practicable for the landlord to estimate the amount of the relevant
contribution to be incurred by the tenant attributable to the works to

which the proposed contract relates, that estimated amount shall be
specified in the statement.

(5) Where-
(a) it is not reasonably practicable for the landlord to make the
estimate mentioned in sub-paragraph (4); and
(b) it is reasonably practicable for the landlord to estimate, as
regards the building or other premises to which the proposed
contract relates, the total amount of his expenditure under the
proposed contract,

that estimated amount shall be specified in the statement.

(6) Where-

(a) it is not reasonably practicable for the landlord to make the
estimate mentioned in sub-paragraph (4) or (5) (b); and
(b) it is reasonably practicable for the landlord to ascertain the

current unit cost or hourly or daily rate applicable to the works to
which the proposed contract relates,

that cost or rate shall be specified in the statement.

(7) Where it is not reasonably practicable for the landlord to make the
estimate mentioned in sub-paragraph (6)(b), the reasons why he
cannot comply and the date by which he expects to be able to

provide an estimated amount, cost or rate shall be specified in the
statement.
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(8) Where the landlord has received observations to which (in
accordance with paragraph 3) he is required to have regard, the
statement shall summarise the observations and set out his

response to them.

5 (1) The landlord shall give notice in writing of his intention to enter into

the proposed contract -

(a)  toeach tenant; and
(b)  where a recognised tenants; association represents some or all

of the tenants,, to the tenants’ association.
(2) The notice shall -

(a)  comprise, or be accompanied by, the statement prepared
in accordance with paragraph 4 ("the paragraph 4 statement”) or
specify the place and hours at which the statement may be
inspected,
(b) invite the making, in writing, of observations in relation to
any matter mentioned in the paragraph 4 statement;
c) specify:
() the address to which such observations may be
sent;
(i) that they must be delivered within the relevant
period; and
(i)  the date on which the relevant period ends.

(3) Where the paragraph 4 statement is made available for
inspection, paragraph (2) shall apply in relation to that statement
as it applies in relation to a description of proposed works made
available for inspection under that paragraph.

6. Where, within the relevant period, the landlord receives observations in

response to the invitation in the notice under paragraph 5, he shall, within 21
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days of their receipt, by notice in writing to the person by whom the

observations were made, state his response to the observations.

7. Where a statement prepared under paragraph 4 sets out the landlord’s
reasons for being unable to comply with paragraph (6) of that paragraph, the
landlord shall, within 21 days of receiving sufficient information to enable him
to estimate the amount, cost or rate referred to in sub-paragraph (4), (5) or (6)
of that paragraph, give notice in writing of the estimated amount, cost or rate

(as the case may be) -

(a) to each tenant; and
(b)  where a recognised tenants' association represents some or all

of the tenants, to the association.

84. Issues which one or more leaseholders raised in relation to compliance
with the Consulitation Regulations are these:

i. whether the landlord should have consulted not under Part 1 of Schedule 4
but under Schedule 2, which contains the consultation requirements for
QLTAs for which public notice is required, and then under Schedule 3, which
contains the consultation requirements for qualifying works carried out under
QLTAs;

ii. whether the landlord failed properly to serve the consultation notices on
some of the leaseholders;

ii. whether the landlord should, by virtue of paragraph 1(1)(b) of Schedule 4,
have given notice of intention to the Samuda Estate Local Management

Organisation ("SELMQO");

iv. whether the description of the works was in some instances insufficient to
comply with paragraph 1(2)(a) of Schedule 4;
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v. whether the landlord should have undertaken fresh consuitation in
accordance with the Consultation Regulations in respect of the replacement of

the roof coverings of 5 - 35a and 47 - 65a Glengall Grove;

vi. whether the landlord provided information in relation to the proposed
works and type of contract in such a form that it was not practicable for the

leaseholders to make meaningful observations upon them;

vii. whether the landlord had, as required by paragraph 3 of Schedule 4,
sufficient regard to the observations made in response to the notice of
intention; '

viii. whether the landlord sufficiently complied in the requirement in paragraph
6 of Schedule 4 to state within 21 days of receipt of the observations its
response to those observations; and

ix. whether the second notice of estimates was valid.

i. Should the landlord have consulted not under Part 1 of Schedule 4
but under Schedule 2 and Schedule 3?

85. Schedule 2 contains the consultation requirements for QLTAs for which
public notice is required. Schedule 3 contains the consultation requirements
for qualifying works under QLTAs. A number of leaseholders submitted that,
since the contract for the external works (which, at the time, also included the
environmental works) was going to take more than a year to complete, it was
a QLTA and should have been consulted upon under Schedule 2, and then,

subsequently, the works themselves should have been consulted upon under
Schedule 3.

86. They said that when it gave notice of intention the landlord appeared to
share that view, because the notice (7/79) was expressed in the terms
appropriate for a notice under Schedule 2 rather than Schedule 4. The notice,
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which does not indicate under which Schedule it is given, begins, after the
heading Statutory Consultation for Major Works: As your landlord, Island
Homes intends to enter into an agreement to carry out major works, rather
than the usual intends to carry out qualifying works, following the words of
paragraph 1 of Schedule 4. Furthermore, the leaseholders submitted, in its
first statement of case in relation to its application under section 27A, the
landlord said (1/32): for the major works two stage consultation was required
in accordance with Schedule 2 and Schedule 4 (Part 1) of the Regulations,
(although its later general reply, drafted by Mr Bhose, included (1/53): for the
avoidance of doubt, the consultation was undertaken under Sch.4 Part 1, and
not under Sch. 2. The references in the Statement of Case (at Para. 42) are

in error).

87. It was Mr Bhose's submission that although, as a matter of language, the
contract met the statutory definition of a QLTA (an agreement entered into by
or on behalf of the landlord or a superior landlord for a term of more than
twelve months), leading to a provisional conclusion that it was a QLTA, such a
conclusion would be absurd and should be rejected. He submitted that the
intention of Parliament was to capture within the definition of a QLTA
agreements which were to run for periods of years - either framework
agreements under which individual call-off contracts or works orders would be
drawn, or long-term agreements for the provision of goods or services. He
submitted that it was not intended to include within the definition of a QLTA
stand-alone contracts for the carrying out of works which happened to extend
beyond 365 days. He submitted that the limitation on recoverable costs for
QLTAs by reference to a period prescribed by the regulations contemplated
recurring costs, that there was no logical reason to require consultation under
Schedule 2 for a building contract which was expected to last for 366 days
and not for one which was expected to last for 365 days. He said that if the
definition was to be taken literally, then very large numbers of building
contracts would be QLTAs, because, including their defects periods, which

were usually for one year, they would inevitably last for more than a year.
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88. We accept Mr Bhose's submission that Parliament is unlikely to have
intended a stand-alone building contract which was expected to take more
than a year to perform to be regarded as a QLTA, required be consulted on
under Schedule 2 and then under Schedule 3. As we pointed out at the
hearing, the statutory definition of a QLTA is absurdly wide. The exceptions
set out in paragraph 3 of the Consultation Regulations are very few. If the
definition is to be taken literally, a contract of marriage entered into by a
landlord would be a QLTA. And certainly, as Mr Bhose submitted, if the
definition is to be taken literally, many, if not most, contracts for major works
would be QLTAs because they almost invariably include a provision for a
defects period, usually of a year, after completion of the works. In our view
common sense is required to interpret the phrase, and common sense
suggests that a stand-alone contract for works to a building is not intended to
be a QLTA. We are therefore satisfied that the landlord was required to
consult under Part 1 of Schedule 4 to the Consultation Regulations and not
under Schedules 2 and 3.

89. Having said that, it is hard to escape the conclusion from all the evidence
that the early stages of the consultation process were not carried out as
efficiently as they should have been. We were not provided with evidence
from the persons who were responsible for organising the early stages of the
consultation process or who gave instructions for the landlord's first statement
of case in the application. It is particularly surprising, in view of the
importance of the statement of case, made in the knowledge that the
leaseholders were challenging the adequacy of the consultation process, that
it included the statement that the first consultation notice was given under
Schedule 2 to the Consultation Regulations, and we are inclined to suspect
that whoever gave those instructions either believed that the landlord was in
fact purporting to consult under Schedule 2 when it gave the first notice in
January 2009 or was not sufficiently familiar with the Consultation Regulations
and did not know under which Schedule the landlord was consulting, although
we of course accept from Mr Bhose that his instructions for the purpose of

drafting the landlord's general reply were otherwise.
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ii. Did the landlord fail to give notice of intention to some leaseholders?

90. In relation to the second issue arising under this head, namely whether
the landlord failed to give notice to some of the leaseholders of its intention to
carry out the works, Matthew Saye, the landlord's Assistant Director of Home
Ownership Services, gave evidence. He was not employed by the landlord
until 22 June 2009, after the notices of intention were served. He said in
paragraph 4 of his witness statement (1/90) that his information was that the
notices of intention were delivered by hand to each leasehold property by the
caretaking team, and he produced (1/98) a memorandum from a former
employee of the landlord, Jon Megan, confirming that that was done. Mr
Saye did not say in his written statement anything to the effect that the notices
of intention were sent, or also sent, to the postal addresses of non-resident
leaseholders. The hearing proceeded at first on the basis that, as Mr Megan's
memorandum suggested, the notices of intention were not sent to non-
resident leaseholders at their postal addresses but only hand-delivered to the
flats. However, when questions were asked at the hearing by individual non-
resident leaseholders as to whether they were served with the notices of
intention, it emerged that some of them, at any rate, appeared, contrary to the
information given to Mr Saye, to have been served by first class post at the
addresses they had given for correspondence.

91. We agree with Mr Bhose that submissions by individual leaseholders that
they were not served with notices under the Consultation Regulations should
have been made in advance of the hearing in accordance with the tribunal's
directions in order to enable the landlord to locate the relevant evidence, and
we therefore entertain such submissions only in the few instances where they
are supported by evidence lodged in good time by the leaseholder concerned.

92. We do not, however, accept Mr Bhose's submission that service on non-
resident leaseholders of notices under the Consultation Regulations only at
their flats on the estates is in principle sufficient in cases where such
leaseholders have previously provided the landlord with a different postal
address. Mr Bhose submitted that, since clause 8 of the LBTH lease provides
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that any notice in writing certificate or other document required or authorised
to be given or served hereunder shall be sufficiently given or served ifitis ...
affixed or left on the demised premises, service of consultation notices on
non-resident leaseholders by leaving the notices at their flat was sufficient. In
our view that submission is incorrect, because consultation notices are served

under the Act and not under the lease.

93. Moreover we do not think that the landiord can derive support, as Mr
Bhose suggested that it might, from section 196 of the Law of Property Act
1925, specifically applied by clause 11 of the GLC lease to any notice under
the lease, but applied generally to all leases unless a contrary intention
appears. That section is primarily concerned with the service of notices
required or authorised to be given by that Act, which do not, of course, include
consultation notices. It provides that such notices are sufficiently served if
they are left for the leaseholder at any house or building comprised in the
lease. Section 196(5) extends the provisions of section 196 to notices
required to be served by any instrument affecting property executed or
coming into operation after the commencement of this Act unless a contrary
intention appears. We read that subsection as applying to notices given
under the lease and not to notices served under section 20 of the Act,
although, it is arguable (but was not argued) that the Act is an instrument
affecting property. We prefer the conclusion that Parliament intended
landlords to give section 20 notices to leaseholders at the last address known
to the landlord, and that service of such notices only at the demised premises
is not sufficient if the landlord is or ought to be aware that the leaseholder
does not live there.

94. The non-resident leaseholders who asserted in statements of case,

provided in good time, that they had not received one or both of the notices
were:

i. Burhan Choudhury, the joint leaseholder of 33 Hedley House, asserted
(20/22) that he had not received the notices. He gave oral evidence to that

effect and was cross-examined. A copy of the second notice was produced
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showing that it was sent to Mr Choudhury's correspondence address, but it
appears probable that the first notice was left only at the flat. Mr Choudhury
wrote to the landlord on 31 March 2011 asking whether a notice of intention
had been given to him and he was sent a copy of the notice which had been
delivered to the flat. He gave evidence that he had not received the notice
and that he was not familiar with the section 20 procedure, although he
agreed that he is a professional property investor who owns a number of
leasehold properties and also a professional managing agent. We found his
evidence unconvincing and are satisfied on the balance of probabilities that
he was made aware of the first notice even if it was not, and we accept that it

was not, sent to his correspondence address.

ii. Rufia Choudhury, Mr Choudhury's wife, is the leaseholder of 36 Pinnace
House, but Mr Choudhury said that he handles all her business affairs. We
reach the same conclusion in respect of the service of the first consultation
notice relating to 36 Pinnace House as we did in respect of the notice relating
to 33 Hedley House.

iii. Peter Thomas, who is the father of Jamie Thomas, was, at the time when
the first notice was given, the leaseholder of 89 Bowsprit Point although he
has since then assigned the beneficial interest in it to Jamie Thomas. Peter
Thomas wrote to the tribunal to say that he had not received the notice of
intention at his address in Northumberland, although he agreed that his son
had later found a copy of the notice which had been delivered to the flat. We
accept that the notice of intention was not served on Peter Thomas at the
address he had given for correspondence.

iv. Mr Gould, in his written closing submissions, complained about what he
considered to be the landlord's general failure to serve notices on non-

resident leaseholders at their correspondence address, but gave no specific
examples.

95. We accept that, in the three instances described above, the first
consultation notice was not served on the address for correspondence which

47



the non-resident leaseholders had provided to the landlord as, in our view, it
should have been, but was delivered only to the leaseholder's flat on the Isle

of Dogs.

jii. Should the landlord have given notice of intention to the Samuda

Estate Local Management Organisation?

96. It was submitted by Anthony Lane, the leaseholder of 78 Bowsprit Point
on the Samuda Estate, and by Mr Gould, that the landlord should, by virtue of
paragraph 1(1)(b) of Schedule 4, have given notice of intention to SELMO.
They said that the leaseholders of flats on the Samuda Estate had been led to
believe that SELMO would be formally consulted about the proposed works.
However we are satisfied that SELMO was not at any time a recognised
tenants' association within the meaning of section 29 of the Act and there was
accordingly no requirement for the landlord to consult it.

iv. Was the description of the works given in some of the notices of
intention sufficient?

97. Paragraph 1(2)(a) of Schedule 4 requires the notice of intention to give a
description of the proposed works in general terms. In the present case the
description of the works was given in a schedule attached to the front page of
the notice, and the schedule contained a list of the proposed works to the
particular block in which the recipient's flat was situated. The notices relating
to blocks where one or more leaseholders challenged the adequacy of the
description are attached to Mr Saye's statement and are in bundle 1 at pages
105 to 149. The majority of the schedules begin works to your block will
comprise external repair and refurbishment including: ... ; others begin works
to your block will comprise ... but omit the words external repair and
refurbishment including: ... . In each case those words are followed by a list

of the proposed works. We accept that in each case the schedule is to be
regarded as part of the notice.
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08. A number of leaseholders submitted that the description of works in the
notice which they were given was inadequate. They said that the failure to
describe the works in sufficient detail defeated the underlying purpose of the
Consultation Regulations, which was to give leaseholders sufficient
information to enable them to make constructive comments. The submissions

they made included the following:

a. the leaseholder of 6 Yarrow House, Mr D Sitaula, represented at the time
by Davis Brown, chartered surveyors (their letter at 16/243), said that the
works to the door entry system of the block were not listed in the first notice
(1/144). Yarrow House is a block of 14 flats. Works to the door entry system
of Yarrow House were carried out at a cost of £17,607.10 (1/145), plus VAT,
fees and preliminaries, equivalent to over £1250 plus VAT, fees and
preliminaries from each leaseholder.

b. Mr Kingham submitted that the notice in respect of Spinnaker House
(1/146) did not describe proposed works but described proposed surveys to
identify the proposed works.

c. Leaseholders of flats in Montcalm House said in written submissions that
the schedules attached to the notices given in respect of their block (example
at 1/148) did not include a large number of works which were carried out
(listed in the schedule at 1/149), namely renewing external doors, replacing
wooden windows with uPVC double glazed windows, high pressure cleaning
of existing floor and stair surfaces, application of anti-slip coatings to balcony
coverings, repairing external metal and timber surfaces, installation of
letterboxes, external signage, replacing existing external mains gas pipework
and replacing rising cold water service to cold water storage tanks. They said
that the landlord had not undertaken a detailed survey before carrying out the
works but had relied on a broad, generic stock condition survey and that they
considered that the additional works had been added only in order to increase
the cost of the works beyond the threshold for OJEU procurement.
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d. Kabir Mahmud, the leaseholder of 36 Pinnace House, said that the
schedule attached to the notice (1/138) which he and the other leaseholders
of flats in the block received did not include the replacement of the lift, or any
other works to the lift. He said that the condition survey of the block (2/217)
did not indicate that any works to the lift were necessary. The condition
survey said that that the condition of the lift car was fair and that it should be
replaced in 12 years, that the condition of the lift motor room was also fair and
should be replaced in 15 years, and that lift motor room security was good.
According to the schedule of works carried out to Pinnace House (1/139),
which is a block of 36 flats, the lift was replaced at a cost of £85,180.01
(1/139), equivalent, we assume, to, at least, some £2366.11 plus VAT, fees
and preliminaries, from each leaseholder. Mr Mahmud also said in his oral
evidence that no drainage works were described in the notice, but the notice
refers to "survey and repairs to below ground drainage".

e. A number of leaseholders submitted that the landlord should have
consulted all the leaseholders in respect of the installation of a three-dish IRS
system. In each of the notices of intention produced to us it was said that the
works would include "installation of a communal digital integrated reception
system and connection to each flat." The contract provided for a single-dish
system, but a variation to a three-dish system was instructed during the
contract period.

f. Mrs Williams, on behalf of the leaseholders of 12 flats in Argyle House,
submitted that the appendix to the notice of intention in respect of Argyle
House (1/106) did not indicate that the block was to be fully re-wired, that
previously unpainted concrete surfaces were to be painted, or that anti-slip
coatings were to be applied to the balconies.

g. A number of leaseholders submitted that new external signage should
have been described in the notices of intention.

99. Mr Bhose reminded us that in deciding whether the descriptions were
adequate we should bear in mind that the obligation was to describe the
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works in general terms and a specific or detailed description was not required.
He accepted that it would have better if the replacement of the lifts in Pinnace
House had been included in the notices of intention, but submitted that a large
number of works to Pinnace House were listed, and the notice therefore

complied with the statutory requirements.

100. We accept that a general and brief description of the works is all that is
required and that the description given in the great majority of the notices of
intention was adequate. We accept that items which are relatively small in
value need not be specifically listed provided they fall within general words,

such as "general repair and refurbishment”, in the notice.

101. We are also of the view that the omission of one or more items of work
from the description given in the notice does not invalidate the notice as a
whole. It would in our view be absurd, and cannot have been the intention of
Parliament, if the omission from the description of the proposed works of a
single item, or a few items, which ought to have been included should be
taken to invalidate the whole notice. The approach to dispensation in such
circumstances was not the subject of submissions at the hearing, and further
written submissions from the landlord and from the affected leaseholders will
be sought before we reach our decision whether to dispense with compliance
with the consultation requirements in respect of the failures to include in the
description works which ought to have been included.

102. Our conclusions on whether the alleged omissions of works from the

notices of intention amount to breaches of the consultation requirements are
as follows:

a. We are satisfied that the works to the door entry system of Yarrow House
do not fall within the general description of the works given in the notice of
intention. In our view they should have been specifically mentioned, and we

consider that the omission was a serious breach of paragraph 1(2)a) of
Schedule 4.
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b. We are satisfied that the notice of intention for Spinnaker House
sufficiently described the proposed works and was adequate.

c. In relation to the notice in respect of Montcalm House, we agree that, if all
or most of the wooden windows were to be replaced with uPVC double glazed
windows, that should have been specifically mentioned in the notice, in which
the only reference to windows was "existing PVCu windows and balcony
doors will be overhauled/repaired as necessary". It is not however clear from
the schedule of works carried out what works were undertaken to the windows
in the block. There is an item "renew windows with uPVC: £2517.57, and
also "install double glazed windows: £3046.98", from which we infer that the
majority of the windows in the block, a five storey block of 55 flats, were not
replaced, but only, we assume, those which could not be repaired. On
balance, we regard the description of the works given in the notice of intention
in respect of Montcalm House to be adequate.

d. We regard the omission of the replacement of the lift, or any mention of
works to the lift, in Pinnace House as a serious breach of paragraph 1(2)(a) of
Schedule 4. The landlord agreed that these were not emergency works.
They were a major and expensive item which does not in our view fall within
any of the general words in the appendix to the notice. No evidence was
given to explain the omission, although it is fair to say that it was not
specifically discussed until towards the end of the hearing. We are satisfied
that the notice sufficiently describes the drainage works which were carried
out.

e. We regard the description "installation of a communal digital integrated
reception system and connection to each flat" as sufficient to include a three-
dish system.

f. We are satisfied that the words "repairs to communal and private
balconies" in the notice relating to Argyle House are adequate to cover the
provision of anti-slip coatings, and, on balance, that the words "external repair

and refurbishment" include the painting of previously unpainted concrete
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surfaces. But we accept that the full electrical re-wiring to the block, which
appears to have cost about £37,500 plus fees and VAT, presumably
equivalent, since the block comprises 20 flats, to some £1875 plus VAT and
fees from each leaseholder, is not described in the notice of intention which,
under the heading "mechanical and electrical works", identifies only the
renewal of cold water storage tanks and associated works, the provision of
new emergency lighting to communal parts, and the installation of the IRS.

We regard that failure as a serious breach of the consultation requirements.

g. We accept that external signage is sufficiently included in the words

"external repair and refurbishment" in all the notices of intention.

v. Should the landlord have undertaken fresh consultation in
accordance with the Consultation Regulations in respect of the
replacement of the roof coverings of 5 - 35a and 47 - 65a Glengall
Grove? ‘

103. The notice of intention in relation to 5 - 35a and 47 - 65a Glengall Grove
(1/115) described the proposed work as including repairing and overhauling
the roofs. Mr Bull and Mr Wigley said in evidence that once the scaffold was
in place it had been found that repair of those roofs was likely to be
uneconomic, and that Mulalley had then commissioned a report from Monier
Redland, a roofing specialist, dated 10 March 2010 (1/383), which confirmed
that opinion. Once the landlord was informed that replacement was required
it undertook extra-statutory consultation with the leaseholders by sending
them a copy of a report by Baily Garner recommending replacement (1/299A)
together with a covering letter inviting observations on the proposals. Mr
Bhose submitted that it could not have been Parliament's intention that in
those circumstances, when the contractors were on site, the landlord should
undertake full statutory consultation. In our view the more correct analysis is
that, strictly, the landlord should in such circumstances have undertaken full
consultation and that its failure to do so requires dispensation from the
consultation requirements, but that it would without question be granted such
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dispensation in the circumstances, particularly as the landlord acted
reasonably in promptly giving to the leaseholders as much information as it

could about the revised proposals and an opportunity to comment upon them.

vi. Did the landlord have regard to all the observations made in
response to the notice of intention as required by paragraph 3 of
Schedule 4?

104. Mr Saye's evidence was that after he joined the landlord on 22 June
2009 he personally and carefully reviewed the folders in which leaseholders’
observations on the notice of intention had been kept and, having reviewed
them, he compiled the summary (7/from 88) of observations which was
attached to the second consultation notice. It was not suggested to him in
cross-examination that that evidence was untrue. He said that many of the
observations which leaseholders had made had been replied to by letter, and
a number of telephone queries had been answered.

105. The hearing bundles include a number of careful and detailed letters
from the landlord in response to leaseholders' observations, although it is
unfortunate that, in answer to written questions about the IRS Mr Megan
asserted, incorrectly, that it was the entryphone system (example at 20/75).
We accept that, in general, the landlord did its best to respond to
leaseholders' observations and we accept Mr Saye's evidence that he read
and considered all the leaseholders' observations. The phrase have regard to
does not mean agree with. The phrase does in our opinion require
observations, however short, long or repetitive, to be read and considered,
and, if it suggested that regard has not been had to a particular observation,
the landlord should be in a position to prove the contrary, the most
satisfactory means of doing so so being the production of a letter containing a
reasoned response. We accept Mr Bhose's submission that none of the
leaseholders has, at the appropriate time, put in issue a failure to have regard
to his or her observations on the notice of intention and that there is no
established breach of the consultation requirements in this respect.

54



v. Did the landlord provide information in relation to the proposed
works and type of contract in such a form that it was not practicable for

the leaseholders to make meaningful observations upon them?

106. Mr Saye said that the form of tender, a full copy of the employer's
requirements and the draft contract were available for inspection at the
landlord's Millwall office and that he also arranged for the same information to
be available on CDs, and that CDs containing the information were sent or
handed on request to leaseholders who requested them. He explained in his
oral evidence the very great efforts to which the landlord and Baily Garner had
gone to make information available, both electronically and on paper, to the
leaseholders. He said that it was unfair to criticise the landlord for making

available more information than the law required.

107. A number of leaseholders, and in particular Mr Gould, who is a highly
qualified chartered surveyor and a former chair of the Toynbee board, and Mr
Thomas, submitted that after the second notice was given in July 2009 the
landlord provided information about the works and the contract in such
profusion that it was virtually impossible for the leaseholders to extract the
information they needed in order to understand the proposals. Mr Gould said
that the landlord simply made available the whole of the employer's
requirements and contract documents for all the 41 blocks to which works
were to be carried out and that it was only with the utmost patience and
dedication that it was possible, even for an experienced building professional
such as himself, to fathom what the landlord proposed. He submitted that if
the landlord had consulted on a block-by-block basis, as in his opinion it
should have done, the leaseholders would have had easier access to the
documents and would thus have been in a position more readily to make
constructive comments about the landlord's proposals. Other leaseholders
said that the second stage of the consultation was flawed because information
relating to the notice of estimates was not available to leaseholders, CDs
prepared by Baily Garner giving particulars of the proposed works not being
available, they maintained, until 3 September 2009, and hard copies not being

available at the landlord's office despite promises to the contrary, and some of
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them complained that second stage of the consultation process took place in

the summer holidays at a time when there was a postal strike.

108. Mr Bhose submitted that all that was required of the landlord was
compliance with the Consultation Regulations, and that it could not be

properly criticised for doing more.

109. We accept that all that is required of the landlord in relation to
consultation is compliance with the Consuiltation Regulations and that if, by
providing more than the Regulations required, the landlord overwheimed the
leaseholders, as we believe that it did, it cannot be taken to have thereby put
itself in breach of the Regulations, although we can well understand, and we
accept, that the enormous volume of documents which this massive and
unwieldy contract inevitably generated made it very difficult for leaseholders to

understand and comment on them in the time available to them.

vii. Did the landlord sufficiently comply in the requirement in paragraph
6 of Schedule 4 within 21 days of their receipt to state its response to
observations received in response to the notification of the proposed
contract?

110. Mr Saye gave evidence that before the second consultation notice was
given he arranged for extra staff to be available and that he set up a team to
deal with observations from leaseholders, visits to the landlord's office, the
inspection of documents and questions from leaseholders during the 30 day
period allowed for observations. He said that he also arranged for Baily
Garner to have staff available to provide assistance during the 30 day period.
He said that he explained the process to the landlord's staff and set up a
spreadsheet (1/102) on a shared drive to log receipt of observations as they
were received. He said that he was able to view the spreadsheet from any
location and that, while observations were being considered, he spent as
much time as possible at the landlord's Millwall office to consider the

observations and to help to prepare replies to them. He said that he advised
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the team about how to respond, or where to seek the information required for
a response, and that Mr Bull of Baily Garner helped with technical information.
He said that he was aware that the contract could not be awarded until the 30
day period for observations had expired and "we had fully considered all the

relevant observations".

111 Mr Saye said that he was away on holiday for the last two weeks of
August and that the period for observations expired on Sunday 30 August
2009, the day before the August Bank Holiday. He said that he went to the
Millwall office on his first day back at work on Tuesday 1 September and
made sure that all the relevant observations had been added to the
spreadsheet, that he checked the reception areas and entrances for any hand
delivered documents, and checked with the staff to make sure that any other
documents which had been posted or handed in were available. He said that
he then checked to see that no further documents had been received at the
landlord's Suttons Wharf South office. He said that he then carefully read
through all the observations to ensure that no issues had been raised which
justified a delay in awarding the contract. He said that although there were
about 200 written observations, in addition to observations by telephone,
almost half of the written observations were on a standard template prepared
by Mr Wright. He said that as far as he could recall the only leaseholder who
took issue with the use of a design and build contract was Mr Gould and the
only leaseholder who suggested that the works should be carried out under
separate contracts rather than one contract was Mr Kingham. He said that he
was satisfied, after considering all the observations, that no issue had been
raised which justified delay in awarding the contract and, having considered
them, he later on 1 September reported by telephone to the project team that
the contract could be awarded, and that it was awarded later the same day.

112. Mr Saye said that, in addition to statutory consultation, the landlord
consulted with all the leaseholders by letters, newsletters (examples at 1/from
246) and meetings, and that a "consultation event" was held in June and July
2009 for each of the four estates. He said that that all the residents had been

aware for a number of years that major external works were to be carried out
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because they had been extensively discussed when the stock transfer was
taking place, the main purpose of the stock transfer being to facilitate the
refurbishment of the estates. He said that Mulalley held open days for
residents to explain what works were proposed to individual blocks and sent

newsletters during the works to keep residents informed.

113. Mr Saye said that the landlord was aware that major works had
previously been carried out to the Barkantine Estate. He said that his
understanding was that no work was done under the external works contract
which did not need to be done, but he agreed that there had been a problem
caused by the fact that the LBTH had not provided the landlord with
guarantees or warranties in respect of past works at the time of the stock
transfer. He said that he was aware that the landlord had pursued the
provision of guarantees and warranties "very vigorously", and that its efforts

had included making a Freedom of Information request for the documents.

114.  Several leaseholders submitted that the landlord had treated
leaseholders with contempt by letting the contract on the working day
following the last date for the submission of observations. We can understand
why they should feel aggrieved about this. But it should be borne in mind that
notwithstanding that the second notice provided that observations were to be
received by 30 August 2009 "in order for Island Homes to have regard to
them" (7/66 and paragraph 22 above), paragraph 6 of Schedule 4 does not
contain any requirement that the landlord must have regard to observations
made in respect of the second notice, but only that it must respond to them in
writing within 21 days, and there is nothing in paragraph 6 of Schedule 4, or
anywhere in the Consultation Regulations, to prevent the landiord from
entering into a contract before it has stated its response to all the
observations, as happened in this case. Paragraph 6 of Schedule 4 can
therefore be said to provide no real protection to leaseholders. Nevertheless
it seems to us that paragraph 6 does require the landlord to give a considered
and reasoned response to observations made in accordance with paragraph
5, and that a cursory response such as "we acknowledge receipt of your
observations” or "thank you for your observations which have been noted"
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would be inadequate. In this respect we disagree with Mr Bhose's submission
to the contrary. The point does not, however, arise because, with the
following exceptions, all leaseholders who made observations were given

reasoned responses.

115. Mr Bhose conceded that not every leaseholder who made observations
to the second notice received a written response within 21 days. His

concessions related to:

a. Mr Jamie Thomas, the leaseholder of 80 Bowsprit Point, who received a
response dated 9 December 2009 (8/164) to his observations dated 30
August 2009 (8/142). The response contained apologies for the delay and
provided a reasoned answer to his questions.

b. Kim Willcock, the leaseholder of 4 Argyle House, who did not receive a
response within the 21 day time limit. She sent a reminder and received a
detailed response dated 9 February 2010 (8/25).

c. Mr Kingham is highly qualified civil engineer of great experience, and the
former Chief Engineer of London Underground. He made detailed
observations dated 16 August 2009 (10/134) but received a reply (example at
10/141) which bore no relation to any of the observations he had made and

was a copy of a generic reply to an entirely different set of observations made
by Mr Wright.

116. Michel Negrou, who owns a number of flats on the St John's Estate, said
in his oral submissions, though not in his previous written statement (20/145),
that he had not received a response to his observations dated 15 August
2009. Mr Bhose said that the point was new and the landlord had no record
of Mr Negrou's letter dated 15 August 2009. In other isolated cases it is

possible written responses were not sent or, if sent, were not received.

117. We accept Mr Bhose's submission that failure in a few instances to
respond to observations adequately or in time does not vitiate the whole
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consultation process. Where there are, as here, relatively few instances of,
as we are satisfied, inadvertent non-compliance with paragraph 6 of Schedule
4 in our view it is appropriate to find non-compliance in individual cases,
rather than a systemic failure which could be said to vitiate an entire stage of

the entire consultation process.

118. We find that there was a failure to comply with paragraph 6 of the
Schedule in relation to Mr Thomas, Ms Willcock and Mr Kingham.

viii. Did the second notice fail to comply with the Consultation

Regulations?

119. The leaseholders of Montcalm House submitted that the second notice
did not comply with the Consultation Regulations in that it described works
different from those described in the notice of intention. We do not accept this
as a valid criticism. As Mr Bhose submitted, the second notice is not required
to contain a description of the works, and, as was made clear in the second
notice, it contained a general description of the works to be undertaken to all
four estates.

Our conclusions on failures to comply with the consultation
requirements
i. Breaches

120. To summarise, we have concluded that the landlord failed to comply

with the consultation requirements in the following respects:
i. The description of the proposed works in the notice of intention in respect of

Yarrow House did not include the replacement of the door entry system, in
breach of paragraph 1(2)(a) of Schedule 4.
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ii. The description of the proposed works in the notice of intention in respect
of Pinnace House did not include the replacement of the lift, in breach of

paragraph 1(2)(a) of Schedule 4.

iii. The description of the proposed works in the notice of intention in respect
of Argyle House did not include full electrical re-wiring, in breach of paragraph
1(2)(a) of Schedule 4

iv. The landlord failed adequately to serve a notice of intention on Mr and Mrs
Chaudhury of 33 Hedley House and 36 Pinnace House respectively and on
Peter Thomas of 80 Bowsprit Point.

v. The landlord failed to state its response within 21 days to the observations
of Jamie Thomas of 80 Bowsprit Point, Kim Willcock of 4 Argyle House and
lan Kingham of 29 Spinnaker House, in breach of paragraph 6 of Schedule 4.

ii. Prejudice

121. We are satisfied that the failures to include in the description of the
works the replacement of the door entry system in Yarrow House, the
replacement of the lift in Pinnace House and full electrical re-wiring in Argyle
House were serious breaches of the consultation requirements which may
have caused significant prejudice to the leaseholders of flats in those blocks.

122. In our view the failures to serve the notices of intention were minor
breaches which caused no, or no significant, prejudice to Mr and Mrs
Chaudhury or to Peter Thomas; and the landlord's failure to respond within 21
days to the observations of Jamie Thomas, Ms Willcock and Mr Kingham
were also minor breaches of the consultation requirements which caused no,
or no significant, prejudice to the leaseholders concerned.

123. We leave for decision after we have received and considered further

submissions in the light of Daejan the question whether the degree of
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prejudice in each of the three instances listed in paragraph is 121 sufficient to
justify a refusal of dispensation. In each case it has to be borne in mind that
what may be regarded as the most important right granted to leaseholders
under Schedule 4 Part 2 of the Consultation Regulations, namely the right to
nominate a contractor from whom the landlord must try to obtain an estimate,
is not given to tenants where the value of the works is such that public

procurement is required.

7. Should dispensation from the Consultation Requirements be
dispensed with?

124. This question will be considered after further written submissions from
the landlord and from those leaseholders who have been or who may have
been prejudiced by the above breaches in the light of the decision of the
Supreme Court in Daejan.

8. Is the landlord estopped or otherwise prevented as a matter of law
from demanding service charges by reason of promises made prior to
the stock transfer?

125. Some of the respondents in Kelson House, represented by Mr Gould,
submitted that, before the stock transfer, Toynbee gave a promise to all
leaseholders that, after the transfer, service charges would be capped at a
total of £10,000 for a period of five years, not only for leaseholders who had
bought their leases under the Right to Buy scheme but also for purchasers
from them, and that the landlord was estopped from breaking the promise. Mr
Bhose said that the landlord denied that such a promise was given or that, if it
was made, it was capable of creating an estoppel. He said that the landlord
operated a policy which included a service charge cap in some circumstances
but that it did not extend the cap to purchasers from the original Right to Buy
leaseholders. That, he said, was the same policy as that which was applied
by the LBTH before the stock transfer.
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126. Mr Gould could show us no evidence that any promise was made to
extend the cap to purchasers from the original leaseholders. He said, and we
accept, that there had been a great deal of debate on the subject in the period
leading to the transfer, and we accept that he, and no doubt others, genuinely
believed that such a promise had been made. We are satisfied that that belief
was no more than wishful thinking. The documents do not support any such
promise. A "leaseholder consultation document" (17/from 264) and a letter to
leaseholders from Angus Anderson, an Independent Tenants' Adviser,
(19/426) sent with it both made clear that the leaseholders' contributions to
the cost of works would depend on the terms of their leases. There is simply
no evidence to support the estoppel which Mr Gould proposes.

127. Mr Bhose submitted that, even if such a promise had been made, it
would not have been unconscionable for the landlord to resile from it because
the consent of the leaseholders to the stock transfer was not required as a
matter of law, and there was no evidence that any leaseholder voted in favour
of the transfer in reliance on a promise about the capping of service charges.
We agree with those submissions.

9. The appropriateness of letting one contract for all the external works

128. The definition of this issue in the directions does not adequately cover
the general issues between the parties in respect of the contract, which are
not only whether it was appropriate to let one contract for all the external
works but also whether it was appropriate to use a JCT Design and Build form
of contract rather than the more traditional form of contract based on
specification and drawings. Inevitably there is some overlap between this
section of the decision and the next, which is concerned with the choice of
Mulalley to carry out the works.

129. Mr Wigley said that before the merger of Toynbee with One Housing
Group, the Toynbee board, then chaired by Robert Gould, had expressed a

preference for a traditional form of tender with schedules of works and
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detailed specifications and drawings. He said that in his opinion that method
of procurement created problems for a client who might be faced with extra
costs and the difficulty of resolving conflicts between the design team and the
contractor related to the cost of variations, whereas, in the case of a design
and build contract, the contractor was responsibie for designing the work
required to meet the employer's requirements and for the supervision and final
quality of the works, and included in its bid an element to cover risk. He said
that in the more traditional method, using quantities, the client would have a
contingency sum allocated in the budget to cover the inevitable cost of
variations, but the contingency could be too high or too low. In a design and
build contract, he said, the risk was passed to the contractor who would build
a contingency into his price, and the client therefore obtained more certainty
on the budget. He said that Baily Garner's fees were less with a design and
build contract than they would have been under a traditional form of contract
since, with design and build, the detailed design was the contractor's
responsibility. He said that many housing associations used design and build
contracts to undertake the repair and renewal of their existing stock, that he
had been involved in a number of such projects to a total value of £100
million, and that he would recommend a design and build contract to clients
for projects of this size. He said, in answer to questions from Mr Gould, that
in his experience design and build was consistently used for the vast majority
of projects of this kind.

130. In his written statement Mr Wigley had listed what he considered to be

the advantages of all the works being carried out under one contract. They
were:

i. health and safety advantages derived from co-ordinating activities on
various sites, including traffic management and congestion, by comparison

with the difficulties of managing four or more contractors on four estates at
once;

ii. it was more cost effective to use one contractor because the management
and coordination of site offices could be done by one person;
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iii. consistency and competitiveness of preliminary costings;

iv. it was a good way of developing relationships with residents, and better
than having different contractors carrying out different works on different days

to different blocks;

v. more competitive rates could be achieved; he said that when the works
were tendered it was a competitive market although at the present time the

market "might not be so receptive to such a large contract”,

vi. in his experience the material costs were driven lower by bulk purchasing,
and although a small tender for each block might enable smaller and less
expensive contactors to tender, it would not have been feasible to have 63
contractors on site;

vii. operating as a single contract would save management time and the
costs of contract supervision as multiple meetings, reports and minutes wouid
need to be organised with a number of smaller contracts.

131. Asked by Mr Bhose whether there might have been a duplication of
design work between Baily Garner and the contractor, Mr Wigley said that,
with design and build, Baily Garner's design work was limited to producing the
employer's requirements, whereas with a traditional form of contract, Baily
Garner would have had to do more detailed design work for which the fees
would have been higher.

132. Asked by Mr Kingham whether it would have been more sensible to
have awarded four separate contracts, one for each estate, he said that Baily
Garner had produced different employer's requirements for each estate, each
of which had been considered individually for that purpose, and that he
therefore did not consider that it would have been more sensible to have
awarded four separate contracts.
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133. Asked by the tribunal to give examples of the economies of scale which
had been achieved by this large contract, he was unable to provide any

examples.

134. Mr Bull also gave evidence. He is a quantity surveyor who was
employed by Baily Garner from 2004 to February 2012. He said that items of
work were quoted at a fixed price where it was considered that there was
sufficient information at the tender stage for the contractor accurately to
quantify and price the amount of work required. He said that there were also
items of work which had provisional sums set out in the tender and these
were allocated for work items which could not reasonably be quantified by the
tendering contractors. On those items, he said, the contractor would propose
a variation once it had been able to obtain access to all the relevant areas or
had undertaken further specialist work. An employer's instruction would then
be issued for each change once it had been approved. He said that, in
addition, there were provisional quantities which were included in the
employer's requirements which were in respect of items where Baily Garner
had indicated an approximate area for a particular work item but the
contractor could make its own assessment during the tender stage as to the
likely extent of work required and price it accordingly. He said that where
works such as concrete repairs were subject to re-measurement by the
contractor they were priced at tendered rates.

135. A number of leaseholders, including Mr Gould and Mr Kingham,
submitted that it was unreasonable, and had led-to increased costs and
unnecessary works, to award such a large and unwieldy contract and to use a
design and build contract. They said that the decision to use design and build
was detrimental to the leaseholders because it took no or insufficient account
of the risk that the contractor would be paid for items of works which were not
done. They said that although certainty of price was said to be the main
advantage of design and build, certainty was not, in the result, achieved. Mrs
Izzidien and Mr Mohammed of 35 Glengall Grove made submissions to
similar effect, and said that, by way of example, the budgeted figure for
overhauling the roof in 5 - 35a Glengall Grove was £3800 but the actual cost
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(1/116) was £75,224.83 and the scaffolding costs for the block increased by
£34,819.56.

136. Mr Kingham submitted that there was no justification for the use of a
design and build contract or of a contract of such massive size. He said that
the size of the contract was a major factor in the carrying out of unnecessary
works to the Barkantine Estate which in 2000 - 2001 had been the subject of
expenditure of about £30 million, resulting in service charges to each
leaseholder of about £25,000, and did not need to be included in the contract
for major external refurbishment works. He said that a number of items of
work were carried out simply in order to obtain guarantees which ought to
have, but had not, been provided to the landlord by the LBTH. He said that
there had been no proper process to establish what works were required to
the Barkantine Estate, and that the landlord could not provide pre-tender
reports for the majority of the blocks on the Estate which suggested any need
to include it in the major works programme. He made a number of criticisms
about the way the works were managed, and submitted that it would have
been far more efficient and cheaper to have awarded separate contracts for
each of the four estates, which were very different from each other.

137. Mrs Williams, on behalf of the leaseholders of 12 flats in Argyle House,
also submitted that the contract was too large and was carried out without
proper supervision. She said that Argyle House was covered in a netted
scaffold for 16 months although the residents had been told that the scaffold
would be up for about 17 weeks, and submitted that if the works had been
scheduled on a block-by-block basis they would have been carried out more
speedily and efficiently. She submitted that there was no proper chain of
command for administering the contract.

138. Mr Mahmud made a number of complaints about the standard of the
works.
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139. Mr Jamie Thomas submitted that the Barkantine Estate ought not to
have been grouped with the other estates because it had been the subject of

expenditure of about £30 million only some eight or nine years before.

140. Colin Hammond, the leaseholder of 46 Montcalm House, produced a
notice of intention dated 12 May 2008 (22/21) relating to the then proposed
works to Montcalm House which were proposed to be carried out under a
contract based on specification and drawings. The notice described works to
Montcalm House, which were identical in every respect and described in
identical terms, save for the addition in the second notice of "repairs to bin
store enclosures and refuse facilities", to those proposed in the notice given to
him in January 2009 (1/148). The estimated cost of the works described in
the first notice of intention was £115,557.96 for works to be carried out under
a traditional contract, as against a rather startling £451,954.96 for virtually the
same works, only eight months later, to be carried out under a design and
build contract.

141. Mr Bhose submitted that the test to be applied in deciding whether the
decision to award one design and build contract for all the external works was
a reasonable decision was whether it was open to a reasonable and prudent
building owner in the position of this landlord, namely a substantial public
landlord which owned four estates, to do so. He said that the question was to
be answered without the benefit of hindsight and without regard to what he
called the "unproven and denied" assertions of the leaseholders about what
happened as a result of the contract, which would, he said, be relevant and
legitimate, if substantiated by evidence, when the reasonableness of the costs
of works to specific buildings was considered. He relied on the evidence of
Mr Wigley as to the wide use by public landlords of design and build
contracts, and said that there was no rule of law which prevented landlords
from entering into very large contracts. He said that the inclusion in the
contract of the Barkantine Estate, much criticised by, in particular, Mr
Kingham and Mr Thomas, was perfectly reasonable, and that the fact that
major works had been carried out to it in 2000/2001 was taken into account in

the more moderate scope of works to the Barkantine Estate identified in the
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employer's requirements. He submitted that the criticism of Baily Garner's
work on drafting the employer's requirements was unjustified, and that, in
general, the evidence available at this stage showed that the employer's
requirements accurately specified what was required to be done in respect of

each of the blocks.

142. Mr Bhose said that it should be remembered that this was a competitive
tender and that if contractors did not judge their pricing in a reasonable way
they risked losing the contract. He submitted that it was wrong to criticise the
reasonableness of entering into this form and size of contract on the grounds
that the costs increased above the fixed contractual price. He said that the
maijority of the works were carried out for a fixed price, that where additional
works were undertaken there was a clear contractual process which ensured
that they were not carried out unless they were necessary, that additions were
common in any form of building contract, and that the final cost, excluding the
omitted environmental works, was only 9% higher than the contract sum
(£15,384,503.42, excluding the environmental works cost of £2,776,364.32,
instead of £14,112,647.68 (7/from 29). In any event, he submitted, even if it
could be demonstrated that, at the time when the contract was entered into,
the landlord should have known that the design and build contract would
prove more expensive than a traditional form of contract, that would not
matter so long as the decision to proceed with it was reasonable in the light of
all the circumstances known at the time.

143. Mr Bhose submitted that it was not possible on the presently available
evidence to conclude from the difference between the prices shown by the
two notices of intention in respect of Montcalm House, only eight months
apart, produced by Mr Hammond, that the cost of the works had increased
because of the size or nature of the contract, since the details of the earlier
specification were not in evidence so that it was not possible to judge whether
the works were like-for-like. He accepted that this and similar points could
perfectly properly be raised when the reasonableness of the costs of the
works to specific blocks was considered.
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144. It is hard to avoid some misgivings about the wisdom of the decisions to
award one contract of such a massive scale and to use a design and build
contract. We can easily accept Mr Wigley's evidence that 41 different
contractors working on 41 blocks, or even four contractors working on each of
the four estates, all at the same time, would have caused chaos, but there
would have been other ways of packaging these works into smaller parcels, or
of phasing the works, which would, we think, have achieved an efficient result.
In our own (admittedly limited) experience, design and build contracts are
most usually used for new buildings rather than for the refurbishment of
existing buildings, which is not to say that the use of a design and build
contract was necessarily unwise. It is also, we think, fair to say that although
certainty on price was said by Mr Wigley to be the main benefit of a design
and build contract, two major elements, namely concrete repairs and drainage
works, could not be priced in advance and, inevitably, there were significant

variations, so that certainty of price could not be and was not achieved.

145. But without the benefit of hindsight we cannot be satisfied that the
landlord acted unreasonably in the way the contract was drawn and the works
packaged. We accept Mr Bhose's submission that it would be wrong in
principle, and certainly premature, to draw any such general conclusions at
this stage, for the reasons he gives. When the time comes for us to consider
the reasonableness of the costs of the works and all the relevant evidence is
before us we may find ourselves satisfied that the size and nature of the
contract did indeed achieve economies of scale, and that, even if the cost of
some items was outside the range of what would generally be considered to
be reasonable, higher costs on those items were counterbalanced by savings
on other items. Altematively we may find that the costs, looked at in the
round, and bearing in mind that the reasonableness of the costs is to be
assessed on an individual block basis, were unreasonably high.

10. Was it was inappropriate to accept the tender from Mulalley by
reason of any pre-existing connection between Mulalley and the
landlord or Mulalley and Baily Garner?
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146. As with the previous issue, the identification of the issue in the directions
did not accurately reflect the real dispute, which was whether it was for any
reason inappropriate to choose Mulalley rather than Breyer, whose tender
price was substantially lower than that of Mulalley. It was not seriously
suggested by anyone, and certainly was not established, that there was any
impropriety in the tender process. The suggestion was, rather, that the
landlord had decided in advance of the tender process that it wanted Mulalley
to be chosen, that its choice was unwise because Mulalley's tender was
significantly more expensive than that of Breyer, and that undue importance
was accorded in the tender process to Mulalley's and Breyer's performance at
interview, which must have been assessed on a subjective, and probably
unreliable, basis.

147. The OJEU notice (6/1) provided that the contract was to be awarded on
the basis of the most economically advantageous tender in terms of ... the
criteria stated in the specifications in the invitation to tender or to negotiate or
in the descriptive document. The landlord chose the invitation to tender as
the criterion for determining which was the most economically advantageous
tender and it appears (see background at paragraphs 15 - 17 above) that the
requirement for an interview was not introduced into the process until after the
tenders had been received and considered.

148. Mr Wigley and Mr Bull agreed that the interview was the critical element
in the choice of Mulalley over the significantly cheaper Breyer. Mr Wigley
agreed that Breyer was a good and respected contractor with whom Baily
Garner had worked both before and since the works which are the subject of
this dispute. He said that "the interview part of the process enabled us to
evaluate training and apprenticeships". He agreed with Mrs lzzidien's
suggestion that Mulalley had won the contract "by a whisker".

149. As discussed in paragraph 18, the interviews took place on 16 July
2009. The interviewing panel did not include a leaseholder. The scores
awarded by the panel are at 6/169A.
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150. Asked by Mr Bhose whether he agreed with the leaseholders’
suggestion that the landlord could have saved over £1 million by instructing
Breyer, Mr Wigley said that there was a legitimate procedure in place which
awarded 30% for quality, that the procedure was followed, and Breyer did not
win. He said that contactors who had not been successful in a public
procurement process were entitled to ask for justification of the award and
often did, and that Breyer had asked for an explanation in the present case
and had accepted the explanation it was given. He said that parts of Breyer's
tender caused concern, in particular its substantial arithmetical error which led
it to under-pricing by £334,912.51, which, taken together with its proposed
10% for overheads and profit, might have led it to cut corners with the work.

151. Questioned by Mr Gould, Mr Wigley agreed that all the pre-qualified
tenderers, including Breyer, were considered to be competent to do the work.
He said that Baily Garer had previously worked on projects with Breyer and
had found its performance to be satisfactory, and he agreed with the
suggestion that the fact that this project was a large one was "their problem".
Many leaseholders submitted that the landlord had unreasonably chosen to
pay an unnecessary premium of over £1 million for Mulalley, and that there
was no reason to suppose that Breyer would not have been perfectly
adequate. Mr Gould submitted that it was simply not correct to suggest, as Mr
Wigley and Mr Bull had done, that an interview was a necessary part of the
procurement process required by European regulations. He said that the
invitation to tender (6/125) which set out the tender procedure and the
evaluation criteria (6/126) did not include a requirement for an interview. He
said that the fact that an interview was even a possibility was not mentioned
until the first tender report (6/31), after the tenders were received. He said
that it was clear from the way events developed that the landlord and/or Baily
Garner were looking for a way to appoint Mulalley.

152, Mr Gould said that the interview scores at 6/169A showed that Breyer
scored "satisfactory” in its answers to seven questions but answered the
question but did not provide a full response to two questions. He said that

question 2 (what measures and procedures have you in place that you will
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use on site to ensure quality is achieved?) on which Breyer was marked as
not having provided a full response related to quality control, and that it was
surprising that Mulalley scored highly on that question because the standard
of the internal works to tenanted flats had been poor. He said that in any
event quality control should not have been an issue because of the design
and build nature of the contract which required the contractor to supervise its
own work, because the landlord intended to, and did, appoint its own clerks of
works and its own project manager and because Baily Garner were going to
supervise the works. He said that question 8, on which Breyer was also
marked as not having provided a full response, related to cost control, which
was surprising on a fixed price contract. In the remaining question, he said,
Mulalley and Breyer scored even at 4.5 marks.

153. We have misgivings about the choice of Mulalley over the significantly
cheaper Breyer. If this had been a contract which did not require public
procurement and the leaseholders had been entitled to nominate a contractor,
we think they would have had a very strong argument that the landiord would
have acted unreasonably if it decided, on the basis of a 20 minute
presentation (6/168) followed by a 20 minute interview (6/166), to award the
contract to a contractor whose tender was the more expensive by over £1
million, when the under-bidder was agreed to be reliable and efficient and
there were to be extensive safeguards in place to ensure that quality and cost
were satisfactory. We are concerned that factors such as the quality of a
contractor's training and apprenticeships schemes may have been given too
much emphasis in the decision not to award the contract to an otherwise
suitable contractor, and we doubt whether_ it was appropriate to accept a
significantly higher tender price on the basis of such considerations, important
as they are. We do not think that Breyer's arithmetical error in pricing the
contract should necessarily have caused concern about its ability to perform
the contract, because of the safeguards designed to ensure quality, whatever
the contractor. We can well understand why the leaseholders might consider
that undue emphasis was placed on the presentation and interview, and that

the ability of Breyer to carry out the works to a reasonable standard should
not have been in real doubt.
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154. But, reluctantly, we again find ourselves unable to be satisfied that the
landlord's decision to award the contract to Mulalley was outside the range of
reasonable decisions. When the time comes to consider the costs of the
works, if those costs prove to be outside a reasonable range, no doubt they

will be reduced.

11. Issues of general application under section 20C of the Act

155. It was made clear in the tribunal's directions dated 4 August 2012 that it
was open to each of the leaseholders to seek an order under section 20C of

the Act whether or not they had issued a formal application under the section.

156. We are satisfied that the leases in principle permit the landlord to
recover as service charges the reasonable costs it has incurred in connection
with the proceedings. We accept that clause 5(5)(j)ii) of the LBTH and
Toynbee leases, which provides that the landlord may employ direct or enter
into contracts with such surveyors builders architects engineers tradesmen
accountants or other professional persons as may be necessary or desirable
for the proper maintenance safety and administration of the building, together
with clause 5(5)(0), discussed above, permits the landlord to take or defend
proceedings in the tribunal and to instruct lawyers for that purpose if it is
necessary to do so, and that the leaseholders are liable to pay service
charges in respect of the costs thereby incurred. We also accept that clause
8(ii) in the GLC lease, which provides that the landlord shall at all times
manage the building in a proper and reasonable manner and ... shall at all
times be entitled ... to employ architects surveyors solicitors accountants
contractors builders gardeners and any other person firm or company properly
required to be employed in connection with or for the purpose of or in relation
to the building or any part thereof and pay them all proper fees charges
salaries wages costs expenses and outgoings entitles the landlord in principle

to incur and to recover its reasonable costs of these proceedings.
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157. The ability to bring and defend proceedings in the tribunal is nowadays a
wholly necessary function of management, and a landlord cannot properly
manage a building without the capacity to come to the tribunal, with, if
necessary, the benefit of legal representation. We are satisfied that the
leases should be taken to permit, in principle, the recovery as service charges
of legal costs incurred in connection with proceedings under the Act, although
they are recoverable only to the extent that they are reasonable. We are of
course aware of the cases, such as Sella House v Mears [1989] 1 EGLR 65,
which say that clear words are required in a lease for legal costs to be
recoverable, but we consider that the words of the leases in the present case,
are, on a reasonable and fair construction, sufficiently clear to enable legal
costs to be recovered as service charges when they are incurred for the
purpose of management, which includes bringing proceedings necessary to
establish the leaseholders' liability to pay service charges.

158. That is not to say that the landlord's costs, or all the landlord's costs,
ought necessarily to be recovered as service charges, or that all its legal costs
have been reasonably incurred. Section 20C of the Act enables the tribunal
to order that the landlord's costs are not to be regarded as relevant costs to
be taken into account in determining the amount of any service charge. In
exercising its discretion under the section the tribunal may, by section 20C(2),
make such order ... as it considers just and equitable in the circumstances. It
is clear from the guidance of the Lands Tribunal in The Tenants of Langford
Court v Doren LRX/37/2000 that all the relevant circumstances may be taken
into account by the tribunal when it decides whether to make such an order,
and that the making of an order under section 20C does not depend simply on
the outcome of the application. There is no reason in principle why a tribunal
may not order that a proportion of the landlord's costs should not be placed on
the service charges of some, or all, of the leaseholders.

1569. Mr Bhose suggested, and several leaseholders who were present
agreed, that the question whether orders should be made under section 20C,
and, if so, what orders, should be considered on the basis of written

submissions from the parties made after this decision has been disseminated
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and considered. We agree. However we do not consider that the question
should be considered until we have reached a decision on dispensation, and
we will therefore make further directions in relation to orders under section
20C once that issue has been determined.

The further conduct of the proceedings

160. After we have determined the application for dispensation from

compliance with the Consultation Regulations a further case management
conference will be arranged for the purpose of making directions for the
determination of block-specific issues and of the application made by a

number of leaseholders to determine their liability to contribute to the cost of
the environmental works.
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