





provided to the Tribunal nor to the copy served on the Respondent. The
Applicant also includes a claim for an administration charge of £50 said to be
payable under “paragraph 14 at page 12 of the Lease”. Clause 5 (14)
provides that the Lessee should pay “all expenses” incurred in the preparation
and service of a notice under section 146 of the Law of Property Act 1925.
The County Court proceedings are not for forfeiture of the Lease. In any
event, payability of that charge depends on whether it was properly demanded
and whether the amounts demanded are themselves payable. The Applicant
has not provided a copy of the demand for the administration charge and, as
noted above, there is no indication to what the amounts claimed relate.

On 29 April 2013, the Applicant wrote to the Tribunal. The heading of the
letter bears the reference of both this and the consolidated case. The content
of that letter bear setting out in full:-

“I write to apologise for the fact that we have not provided the papers for the
hearing above and will not be able to do so in time for the hearing tomorrow. |
am also not able to appear in person to provide this apology.

The case was being dealt with by Brian Bailey, Senior Service Charge team
leader who left his position suddenly and did not pass over the case before his
sudden departure.

We would wish to contest the case if possible but realise that we are at the
mercy of the Tribunal as to whether an adjournment would be possible given
the circumstances. As mentioned at the initial pre-trial review we also would
be interested in mediation in order to resolve this issue

Once again may | apologise for any inconvenience caused”

In relation to mediation, the Tribunal notes that the Applicant was represented
at the directions hearing in the other case on 13 February 2013. There is no
indication that the Applicant offered mediation but in any event the Tribunal
indicated that it did not consider that mediation would be effective.

Rule 30(3) provides that a Tribunal may adjourn a hearing but that if this is
done at the request of a party “it must consider that it is reasonable to do so
having regard to —

(a) The grounds for the request;

(b) The time at which the request is made; and

(c) The convenience of the parties.

The Applicant provided little justification for an adjournment requested on the
day before the hearing. There was for example no reason given why the
person who signed the letter could not appear in person or indeed why the
solicitors instructed in the County Court proceedings could not be instructed to
attend. The Respondent (and the Applicants in the conjoined hearing)
strongly opposed the application. In this case, the Respondent’s son
explained that he had had to take a day off from his employment to attend.
The Respondent also suffers from health problems which were being
exacerbated by the stress of these proceedings. The Respondent also




10.

11.

pointed out that the Applicant in this case had failed to comply with the
directions in both this case and the conjoined case as well as failing over a
long period to respond to the Respondent's concerns about the service
charges claimed. These matters had been going on for over 7 years and the
Respondent (and Applicants in the conjoined case) voiced concern that if the
adjournment were granted, the Applicant local authority would simply continue
to delay matters.

The Tribunal therefore refused the Applicant’s request for an adjournment. It
therefore considered the matter on the papers as transferred from the County

‘Court and heard the Respondent's submissions that he did not know to what

the amount claimed in this case related.

For the reasons set out at paragraph 5 above, the Tribunal was unable to
discern from the papers to what the amount claimed related and there were no
documents to show that this amount had been properly demanded or that the
amounts claimed were reasonable. Accordingly, the Tribunal determines that
the amount claimed is not payable.

Application under s.20C

12.

As noted in the directions order, Respondent applied for an order under
section 20C of the 1985. Having heard the Respondent’s submissions and
taking into account the above determinations, the Tribunal determines that it is
just and equitable in the circumstances for an order to be made under section
20C of the 1985 Act, so that the Applicant may not pass any of its costs
incurred in connection with the proceedings before the Tribunal through the
service charge.

The next steps

13.

-

Date:

The Tribunal has no jurisdiction over County Court costs. This matter should
now be returned to the Bow County Court.

Ms L Smith
3 June 2013




Appendix of relevant legislation

Landlord and Tenant Act 1985

Section 18

(1)

(2)

In the following provisions of this Act "service charge" means an amount

payable by a Tenant of a dwelling as part of or in addition to the rent -

(@  which is payable, directly or indirectly, for services, repairs,
maintenance, improvements or insurance or the Landlord's costs
of management, and

(b)  the whole or part of which varies or may vary according to the
relevant costs.

The relevant costs are the costs or estimated costs incurred or to be
incurred by or on behalf of the Landlord, or a superior Landlord, in
connection with the matters for which the service charge is payable.

For this purpose —

(@)  "costs" includes overheads, and

(b)  costs are relevant costs in relation to a service charge whether
they are incurred, or to be incurred, in the period for which the
service charge is payable or in an earlier or later period.

Section 19

(1)

M

Relevant costs shall be taken into account in determining the amount of a

service charge payable for a period -

(@)  only to the extent that they are reasonably incurred, and

(b)  where they are incurred on the provisions of services or the
carrying out of works, only if the services or works are of a
reasonable standard; and the amount payable shall be limited
accordingly.

Where a service charge is payable before the relevant costs are incurred,
no greater amount than is reasonable is so payable, and after the
relevant costs have been incurred any necessary adjustment shall be
made by repayment, reduction or subsequent charges or otherwise.

Section 27A

An application may be made to a Leasehold valuation tribunal for a
determination whether a service charge is payable and, if it is, as to -
(a)  the person by whom it is payable,

(b)  the person to whom it is payable,

(c)  the amount which is payable,

(d)  the date at or by which it is payable, and

(e) the manner in which it is payable.

Subsection (1) applies whether or not any payment has been made.




3)

(5)

An application may also be made to a Leasehold valuation tribunal for a
determination whether, if costs were incurred for services, repairs,
maintenance, improvements, insurance or management of any specified
description, a service charge would be payable for the costs and, if it
would, as to -

(a)  the person by whom it would be payable,

(b)  the person to whom it would be payable,

(c)  the amount which would be payable,

(d)  the date at or by which it would be payable, and

(e)  the manner in which it would be payable.

No application under subsection (1) or (3) may be made in respect of a

matter which -

(@) has been agreed or admitted by the Tenant,

(b)  has been, or is to be, referred to arbitration pursuant to a post-
dispute arbitration agreement to which the Tenant is a party,

()  bhas been the subject of determination by a court, or

(d)  has been the subject of determination by an arbitral tribunal
pursuant to a post-dispute arbitration agreement.

But the Tenant is not to be taken to have agreed or admitted any matter
by reason only of having made any payment.

Section 20C »

(1)

(2)

A tenant may make an application for an order that all or any of the costs
incurred, or to be incurred, by the landlord in connection with proceedings
before a court, residential property tribunal or leasehold valuation
tribunal, or the Upper Tribunal, or in connection with arbitration
proceedings, are not to be regarded as relevant costs to be taken into
account in determining the amount of any service charge payable by the
tenant or any other person or persons specified in the application.

The application shall be made—

(@)  in the case of court proceedings, to the court before which the
proceedings are taking place or, if the application is made after the
proceedings are concluded, to a county court;

(b)  in the case of proceedings before a residential property tribunal, to
a leasehold valuation tribunal;

(c)  inthe case of proceedings before a leasehold valuation tribunal, to
the tribunal before which the proceedings are taking place or, if the
application is made after the proceedings are concluded, to any
ieasehold valuation tribunai;

(d)  inthe case of proceedings before the Upper Tribunal, to the
tribunal;

(e) inthe case of arbitration proceedings, to the arbitral tribunal or, if
the application is made after the proceedings are concluded, to a
county court.




(3) The court or tribunal to which the application is made may make such
order on the application as it considers just and equitable in the
circumstances.

Commonhold and Leasehold Reform Act 2002

Schedule 11, paragraph 1

(1) In this Part of this Schedule “administration charge” means an amount
payable by a tenant of a dwelling as part of or in addition to the rent
which is payable, directly or indirectly—

(a)  for orin connection with the grant of approvals under his lease, or
applications for such approvals,

(b)  for or in connection with the provision of information or documents
by or on behalf of the landlord or a person who is party to his lease
otherwise than as landlord or tenant,

(c)  inrespect of a failure by the tenant to make a payment by the due
date to the landlord or a person who is party to his lease otherwise
than as landlord or tenant, or

(d)  in connection with a breach (or alleged breach) of a covenant or
condition in his lease.

(2) But an amount payable by the tenant of a dwelling the rent of which is
registered under Part 4 of the Rent Act 1977 (c. 42) is not an
administration charge, unless the amount registered is entered as a
variable amount in pursuance of section 71(4) of that Act.

(3) Inthis Part of this Schedule “variable administration charge” means an
administration charge payable by a tenant which is neither—
(a)  specified in his lease, nor
(b)  calculated in accordance with a formula specified in his lease.

(4) An order amending sub-paragraph (1) may be made by the appropriate
national authority.

Schedule 11, paragraph 2
A variable administration charge is payable only to the extent that the amount
of the charge is reasonable.

Schedule 11, paragraph §

(1) An application may be made to a leasehold valuation tribunal for a
determination whether an administration charge is payable and, if it is, as
to—

(@)  the person by whom it is payable,

(b)  the person to whom it is payable,

()  the amount which is payable,

(d)  the date at or by which it is payable, and
(e)  the manner in which it is payable.

(2) Sub-paragraph (1) applies whether or not any payment has been made.




The jurisdiction conferred on a leasehold valuation tribunal in respect of
any matter by virtue of sub-paragraph (1) is in addition to any jurisdiction
of a court in respect of the matter.

No application under sub-paragraph (1) may be made in respect of a

matter which—

(a)  has been agreed or admitted by the tenant,

(b)  has been, oris to be, referred to arbitration pursuant to a post-
dispute arbitration agreement to which the tenant is a party,

- (¢} has been the subject of determination by a court, or.

(d)  has been the subject of determination by an arbitral tribunal
pursuant to a post-dispute arbitration agreement.

But the tenant is not to be taken to have agreed or admitted any matter
by reason only of having made any payment.

An agreement by the tenant of a dwelling (other than a post-dispute
arbitration agreement) is void in so far as it purports to provide for a
determination—

(a)  in a particular manner, or

(b)  on particular evidence,

of any question which may be the subject matter of an application under
sub-paragraph (1).
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