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but it citnnot alter the course of nature. 3. An Act of Parlianietit cannot do ariy 
thing out of the limits of its power, as thereby to mnke a man ~1;heritab~e in France. 
Ortca a11 alien is always so, if not privileged by Parliameiit ; antenatus was the subject 
of another prince before he became the aubjeot of the Icing of ~ i ig la~id ,  aut1 might 
have been a lawful etremy; not so a postIiatiis; but if antenatus be tiatL~~alized, 
he aurmt  be an enemy, for the n1airrier of his subjectiori agrees with that of postriiltus, 
No fiction irr this case without coiiseirt of the subject can iiati~ralize, Dyer 304. 
Scotlarid whilst held of the King of Ettgl~~id had tto alieus ; so of Wales ; otherwise 
when the homage ceases. 

As to the objection that natu~,alization i n  Scotland cannot be certified here so weIL 
as out of Irefand, he a t ~ s ~ e r ’ d ,  that the Icing may have the record out of Scotk~~ii~, 
for he is party, 42 E, 2 ,  f. 2. Arid the act may be given in evidetrce tho’ rio record 
be here, as a s~nt%nce in Court Christjati, 1131 or a foreign law for debnsisg of fureigti 
coin ; he held that a writ of error lies here of a j~ id~meI i t  in Irelatitf by c o ~ n ~ n o ~ ~  law ; 
but not so of Calais, Fitzh. Assise 352. 21 H. 3, 31 b. 2 M. 3, ful. 12, No naturaliza- 
tion in ~reiand befare 10 Car. 1, for this is a reserve of the State, wherein the subject 
has interest, and caniiot be granted by the ICing’s charter. Irelartd by Parliament 
there cannot transfer the ~ i i ~ ~ ~ o r n  to the Kirt$s younger son ; cannot exempt it self 
by Act there, from the authority of the Parliarnetrt of Englaricl, or that a writ  of 
error shall not lie here, for i t  is not sui juris, for all the right that Irelantl has, i s  
precarious as tn the state of EIi~latid, but not as to the King’s charter, 4 B. 5, 16, 
and jiidgmeI~t tvas for the defeiidaiit. 

E ~ s H E ~ ’ ~  CASE, ON ~ A ~ ~ A S  CORPUS. 
Whether the Court of C. B. may graiit hubens coipi~s for persons not within the 

pri~ilege of &he Court. 1 Mod. 119, 28-1. 3 ICeb. 358, 332. 2 Mod. 218. 
Vaugh. 135. State Trials, vol. 

The case was, that Bushel arid other jurors itr Loncfori (for the trial of a traV81’Se 
on an itidictment against several persoris for conveiiticliirg agaitist the form of the 
statute lately made) were fin’d atd imprisorr’d a t  the sessions in the Old E d y ,  because 
they gave their verdict a ~ ( ~ ~ ~ ~  fkEl e ~ ~ i ~ ~ ~ ~ c e  m i d  the ~ ~ ~ ~ e c ~ ~ ~  of the Cow$ in ~~~t~~~ uj‘ law, 
atid so acquitted the prisouers. 111 this case i t  was first debated at the Bar, atid 011 
the Bencb, whether the Commori Pleas could award an kabeas colpus in this case, 
Wild, Archer and Tyre1 Justices. This Court may well award it, arid for this cited 
Andersoti part 1, 297, 298. Moor h p l .  839, 1132. Brownl. part 1, 33, 
Vaughart Chief Justice on the contrary, and ha a i d ,  that some hbaus c ~ ~ ~ ~ ~ ~ s  are 
granted of course, others not w~tbout n ~ o t i o ~ ~ ,  and for tbis reason on ~ o t i o i ~ ,  because 
it is not of necessity to be cloiie of course, therefore there is 110 necessity for the 
graritiiig it; for the Court ought to be satisfied that the party bath probabh cause to 
be deIivered. This Court has not power to grant i t  in geiieral, but only in  case of 
privilege, or excess of jurisdiction of aii Inferior CourC, it% which case every otie has 
the p r i v i I e ~ ~  of being discharged by the Courts of ~es tmiI~s te r .  This Court does 
not grant, becsttse they have cogriizarrce of the cause, but because i t  iu R probable 
suggestion that this Court can deliver the party. If on the retorn the cause be expresly 
just, the party ought to be remaritled, if expresly unjust, dis-[l~]-charged, if doitbtfui, 
bailed. The writ is ad subjiciend’ & rec@end‘ pd‘ Cur’ consa‘deraverit CE ut &r’ nos&. $&iS(k 
causa ilk; or 9 8  Je jure tL: c ~ u e t ~ ~ ~ n ~  r e p i  n u ~ ~ r ’ f ~ ~ e ~ ~ t  f uc ied  &c. But this Court in 
crimirial causes cannot do this. He urged that the warit of precedeiits it1 this Court 
is a great argument that such writs are riot g ra t~ tab l~  here. The writ moreovef 
requires that the body una cum &e cqtiun’ kabeat’, by which the Court ought to be 
certified boni long the party has been in custody ; for if for a long a time and no 
prweedure against him, the Court ought to bail the prisoiier though committed for 
feioiiy or treasou, which is improper for this Court that has 110 cognizance of crimar ; 
for this Court is for ~ o ~ m o ~ i  Picas, b e t ~ e e ~ i  subject aird subject, but in a cI,i~niiia~ 
ease the plea is between the King and his prisoner. He cited in this case, 2 Iirst. 53, 
C ~~~r~~~ cf2 55  est^. 1, cap. 15, aiid as to the authorities cited on the other side 
out of Andersoi~, be said that all the four causes there meritior~d are of p8rso~s under 

2 Itist. 615. 
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the protectiori and of this Court, and concluded that this Court ought not to gran1 
the writ in this case. But on the opinion of the other 3 Judges the writ was grsiited 
And oti atLother day the Sheriff of London, to whom the writ was directed, ~etL~rii’c 
i t  with the cause as above. And Magnard Serjearit argued that the cause was sufficient, 
or a t  least that the prisoner ought to he remaiided j for he said that the imposition of 
the fitie was a judgmer~t in a Court of Record, which ought to be defeated by writ of 
error only, and not otherwise. As to the power of fining jurors, he cited 8 Ass. p. 35, 
where eleven jurors were fined, Yelv. p. 23, ~ ~ ~ ~ € ~ ~ ~ s  ease, Leorrard part 2, 232, 135, 
and ~ u g s ~ ~ s  ease, 17 Car. 1, B. E. He denied that an attaint lies for the King on a 
false verdict in assise, but that i t  lies on a false verdict in an iiiformatiox~ for the Kiiig 
oniy, and not for the King and the ~I~former, 3 Cro. 309, arid thereupori he pray’d 
that the prisoner might be remanded. Ellis Serjeant for the prisoner, Good cause 
ought to appear to the Court, or the prisoner shall be d~seharg’d ; geueral cause is not 
su%cient j a8 in the petition of right. Hers is 110 certainty on the body of the return, 
which ought to be as certair1 as pleaditjg, 22 E. 4, f. 40. It does not appear here what  
matter of law there was in the case, ~enerule perit in ~ n c e ~ t ~ ~ ~ ~ ~ ~ .  ~ ~ ~ ~ a ~ ~ j u s  udltr. 
This fact, whereori the law seems to arise, perhaps was not found by the jury. Neither 
ia the time of the offence returned as it ought, for it may be be-[lS]-fore the Act of 
Oblivion. As to the matter in law, he said that a juror cannot be fined for a verdict 
given accord in^ to his coi~seie~~ce. NO firie on Sudges for error j therefore none on 
the jury, which hath ~~i~~~ ~ ~ ~ ~ e ~ ~ u ~ ~  and this pretended power of fittiirg will con- 
found the course of trials, 7 13. 4, f. 40. PI. corn. 83, ~ u ~ ~ ~ ~ g e ’ s  ease, ~uwl~ns’~ case, in 
4 Co. Ke said also that an attaint lies in this case, E’, Attaint 60, 64. Fa N. ff, 107 b. 
Aiid if an attaint lies, and a fine may also he imposed, the jury mould be twice 
p~~I ished  for the same ofTence, 42 E. 3, f. ult. fn capitd cases an attaint lie8 not for 
the King ~ ~ ~ u u Q ~ e ~ ~  Gik, otherwise in criminal. We denied ~ ~ u ~ s t a ~ s  m e  to be law, 
and said that in Mich. 4 Car. 1 it was adjudg’d in the ~ x c ~ e q u e r  a~a ins t  this case 
of ~ u g s t ~ ,  on a fine imposed by justices of peace, and pray’d that the prisoner might 
be d e l ~ v e ~ d .  On  rioth her day ~ a u ~ h a ~ i  Chief Justice ~elivered the o ~ ~ n ~ o t 1  of the 
Court, and as to the first point, whether the muse returned be sutticient? It1 all 
returns bma jdei the cause ought to appear as certainly to the Judges, as to the 
persons who committed. In  the present return, 2. That the jurors acquitted the 
prisoners contruplenarn eaidentiam; the Court here has no light to judge whether the 
evidence w ~ t s  full or su~cien t ,  because the evidence it self is not exprest or exposed 
%o the j u d ~ ~ e n t  of the Courts ; for tho’ the return of all evidence would be prolix, 
yet  it ought to be returIied ; otherwise the remedy given by the judgme~~t  in ~ l ~ ~ e ~ ~  
cops will be taken away and defeated* NQR .%&fit ~ ~ g u  q ~ ~ ~ u ~  nihil est ~~~ deemere 
yusks. He confessed that all the evide~ice is not necessary, but some sufficient 
Farti~ular matter ought to be returrred, by which it may appear ~~  us j z L ~ ~ e  & 
cuntra . ~ ~ r u n ~ ~ ~ ~ G m  ~ e ~ e ? ~ n ~  ~ ~ e r ~ ~ c ~ ~ ~ .  The stamp of authority given by the TCing 
ought to silence any ~nquiry into the discretion of a Judge; the King alone i s  the 
proper judge of the ability of his ministers, arid the Ch. Justices are within the Statute 
of S c a ~ d a ~ .  Magnat. But this does not place the Judges out of a poss~bility of error ; 
and for dishonest judgmetit Judges may be puriis~ed. Mirror of Justices reports that 
44 were hanged for this cause, 2. Rea~oIi, i t  does riot appear by this retorrt that the 
jurors aquitted the prisoners corruptIy, or that the evidence against them was 
manifest to tbe jurors, Bract. 288. Flet. b. 336, n. 9. It is the duty of a Judge to 
examine the jury, and of a juror to answer, and if he will not answer, or shall give a 
v e r - t l ~ ~ d i c t  coritrary to their answer, in either cage he i s  finable, Uract. 289, and he 
said that in this all the Judges except one were unanimous. He put thia differe~ce 
betw~en tha oath of a witness and that of a juror. The witness swears more genera11~ 
on his 8ensea, the juror by collection and in fe re~~e ,  by the act arid force of his under- 
a t a ~ d i ~ g .  Be  agreed The Earl # ~ ~ ~ ~ ~ ~ e ~ ~ ~ d ’ s  case, 5 H. 4, whereof ~ e t i t i o ~ ~  i s  
made in Coket Jurisdict. cap. Par]. p. 23, that a retorn in  general that he was com- 
mitted for tr%ason was a d m i t ~ ~ d ,  011 this reason, that in causes capital, the ~risorier 
may demand his trial, which ought riot to be denied, aIId~then the particuiar~act ought 
to be put in the ~ n d ~ c t ~ e n t ;  otherwise i t  is where the party is only to he remanded. 
As to the second part of the retorn, quia ~~~~~€ ~e~~~~~~~ c~~~ ~ ~ ~ e c t ’  Car’ in ~ ~ a ~ e ~ i ~  
@&, he said that this is wholly in~ensible, for no jury can be charged in matter OF 
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law ; and if this retorn should be good, there will be no use of a jury. The direction 
of the Judge in civil pleas ought to be hypothet~c~,  if the fact be found such, theii 
for the plaintiff or de€eridaIit, but never positive or coercive, nor is the jury finable; 
for perhaps in attaint the first verdict shall be affirmed; and he said that all the 
Judges agreed, that in all the eases where ail attaint lies, 120 fine ought to be imposed, 
But he held that aI~attaiiit does not lie in this case, tho’oxi~y crimiiial atid not capital, 
and that there is 110 case at  common law where ian attailit has been brought agiililist 
any particular person, Co. 2 Inst. W. 1, cap. 38, arid he also said that no attaint was 
at common law, orily in assise, Bract. 288, a id  no Statute of Attuirit ought to be 
taken by equity, Regist. 122 a. which book he affirmed to be of the greatest ai~thority 
in the law. No attaint on irdictment, or appeal, which i n  former times was more 
f req~cnt  in capital cases than iIidictmet~t. fit his opiIjioIi a jury was not finable at 
cornmoii law, for thereof is nee vda nee ~ ~ s ~ ~ g ~ z ~ ~  i a  the old books, before the Statutes 
of Attaint; and if the Judge can fine by the eominoii law, the  power i s  riot lost, for 
no statute has taken it away. PIato sa-ys ~ ~ ~ n ~ . ~  s ~ ~ ~ n ~ ~ f ~  esi ~ ~ t r ~ ~ ~ ~ ~  ~ ~ i ~ ~ s c ~ ~ ~ ~ ~ .  
~ ~ i e r e f o r e  1, ~ i t h ( ~ u t  a knowri fact, i t  is impossible to know the law 011 that fact, 
2. The Judge cannot know the fact but by the evidence which the jury hath, 
arid all their evidence he cannot know, for they rnay have other eviclerice than is 
deposed in open Court ; for they may [17] have evidence of their personal kiiowledge, 
which rnay be directly coIitrary to the evidence deposed 1 they may also know the 
witnesses to be infamous j also evideirce may arise on their view ; in all these cases 
the jury oantiot be coercively directed by the Court. 3. A fine imposed by the Judge 
does not take away au attaint, which perhaps may affirm the verdict, Dyer 201. 
4. The jury is perjured if the verdict tte against their own jud~mer~t ,  tho’ by direction 
of the Court, for their oath obliges them to their own judgment, Hob. 237. Cro. 
Eliz. 416. As to the objection out of 8 Ass. the fine there was for 2t 
m i s ~ ~ e m e ~ ~ o r  of 8, jury, not for their verclict which is a judicial act, Br. Juror 46, arid 
as to 41 Ass. 11, he denied i t  to be Ittw, Fitz. Coron. 108, Hob. 114. Iri the case o f  

~~~~~ a d  ~ ~ a ~ n ~ ,  era. Eh. the jury was fined for a n~arJifest combit}a~iorI. But he 
denied the case of ~ ~ ~ ~ ~ ~ L ,  Yeiv, 23, & L u n f ~ ~ ,  Moor 730 to be law. As to the 
second point, whether this  Court could tfischtrrge the prisoners, he cited the case of 
Sir ~n~~~~ R 5 p e ~ ~  CO, 12 Rep. as without any causa of privilege, atid said t h o u g ~  
perhaps w0 may deny an k&as mtpw, yet when it i s  granted, we ought to deliver the 
prisotrer, if the cause returned be iiot s u ~ c ~ e t i t ,  or perhaps the prisorier never will be 
discharged, for it may be that other insufficient causes will be still returned, 21 H. 6, 20. 
34 H. 6, 15. And he held there was no necessity to quash 
the order on which the comn~itmer~t was made. Far this Cowt can deliver without 
quashix~g it, Co. Mag. Chart. 55. Axid tlie~eupoxi the prisoner was discharge~l ?)y 
judgment of the Court, 

26 H. 8, e. 4. 

9 H. 6, 58. 9 E. 4, 47. 

SADCER a ~ ~ ~ ~ s ~  ~ ~ A ~ E ~ ,  IN ~ ~ ~ ~ ~ E N T .  

~Vheth8r the newt of kin being of the half blood ortlg shall be guardian in socage. 
2 And, 171. Moor 635. Owett 138, Co. Lit. 85 a. 87 b. 

Qn a special verdict, Hopkins Serjoant alledged the sole point of the case to be, 
whether the brother of the half blood of the mother of an infarit, shall be ~ u ~ r d i a n  i t r  
socage of land by descent on the part of the father, and cited for the brother Cro. Eliz, 
S ~ ~ a n  against G a € e ~ u n ~  825. But it was resolved, because the verdict does riot find 
that the leasor of the plaintiff, who claims to be guardian in aocage, ‘ I ~ R  T a t  of blood 
to him that, &a that the Court shall not iatend it, and so there’s no title found for the 
plaintiff, ideo nil mpiat. But as to the said point in law there was no resolution. 

LlS] WILLKAM. SSUTE, LESSEE OF HUOH IVES PLAINTIFF, ayulnsl JOWN HKGDEN, 
IN ~ ~ E G T ~ ~ ~ T .  SO~ER~ET. “A. 23 CAB, 3, ROT. 680. 

Valw of a church, whether accorcling to the King’s books, or the full  real valne, 

In e j ~ o t ~ ~ n t  for the Rectory of ~ i g l i n ~ t o n ,  on special verdict the case was, that 
the defendant was lawfully presented, instituted and inducted to rig ling tor^, the frill 

Vatigh. 129. See F. N, B. 33, 38. 


