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I" The p n r t i o s  were married i n  London on t h e  3 0 t h  of 

P December, 1964. They l i v e d  i n  London until 1970 when they 

1"1 re turned  t o  t h i s  country .  Prom then un t i l  1977 the parties 

r lived in Dublin. I n  1977 the husband went t o  London f o r  2 

r years r e t u r n i n g  in 1979. The marriage ran i n t o  obvious 

r! d i f f i c u l t i e o  i n  1980 and proceedinan were i s sued .  These were 

compromised by the  partiea e n t e r i n g  into a separation agreement I* 
dated t h e  3 1 st Ju ly ,  1980. Th i s  was followed by a r e c o n c i l i a t i o n  

r 
and a f i n a l  brealrdom in the marriage In t h e  3 p r i n g  of 1982. 

r 
L. 

The proceedings were re-entered and a further Consent Order 

r w a s  made on t h e  23rd April, 1982 whereby the husband agpeed to 

Day 2100 n reek maintenance to h i s  wife a d  ch i ld ren  and to 
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r keep up the mor.t;gage yepaymen ti8 on t h e i r  home in T 

R . There a r a  t h r e e  c h i l d r e n  of the marriase, A who 

f 
was born on the 27th November, 1965, S born on t h e  10th /( ~ :, b:: , 

, f '  

April ,  1969 and P born on the 9 t h  September, 1980. During 

t h e  first year of their marriage t h e  p a r t i e s  lived i n  a f la t .  

I n  1965 they purchased a houao. This was sold when they  l e f t  

England. On t h e i r  arrival in Ireland they purchased a house 

in T R , . It is af; the present the home of 

t h e  wife and the t h r e e  children of tlie marraim. 

The first i s s u e  which I have t o  determine i s  t he  extent 

of t h e  beneficial i n t e r e s t ,  i f  any, of t h e  wife in t h i s  

p m p o r t y .  The ev idence  on this i s s u e  i s  re la t ive ly  uncontested. 

I 
. 

< While i n  England t h e  husband had several employments including 
3 .  
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r' a busineaa of his own which he w a s  running a t  t h e  time of 
I 
I 

F 1:; the  family's r e t u r n  t o  I r e l a n d .  I don* t t h i n k  t h a t  t h e  husband 
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was p a r t i c u l a r l y  aucceseful i n  t h i s  business  nor  d i d  he seem 1': : . , I  
/ .  

F' t o  e a r n  large sums i n  h i s  o thor  employments. I suspect t h a t  

his f a i l u r o  in this bus ines s  w a s  n contributory factor t o  t h e i r  
m 
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return home, During the same per iod  the rfif e was in constan* 

employment. While the evidence ia very sko tchy  rnaln1.y 

because w i t h  -tihe massive i n f l a t  ion over the years the  parties 

are unable to remember how l i t t l e  in money terms t h e i r  earnings 

Were. I f e o l  t h a t  the  wife's earnings were no t  far short of 

thooe of her husband over t h i s  period, 

On t h e i r  return to I re land the pattern of employment and 

earning3 was roughly the aame. The husband and wife were both 

earlling and both cont r ibu t ing  t o  the family budget. R o w e ~ e r ,  

again the huebandta work record seems to have been varied. 

Certainly ovor the en t i r e  period of thef r married l f f  e it 

f o r  any great longbh o f  t ine.  

NOW the evidenoo w -to b p u r c h a o ~  oil tho houao i n  Wembley 

is that E550.00 was obtained from the joint resources and t h a t  

the  balance was f r o m  borrowing, When the parties left England 

they again purchased a house over here and basically the 

p o s i t i o n  was the same. They used the balance of moneys they 



had from Enitgland t o  finance the  purchase of their house here 

e i ther  i n  13ngland o r  here  i n  this country and I take the view 
f 

that  in the absence of any firm evidence t o  t h a t  effect  that 

1 must take i t  t h a t  the amounts that they put  up and the amounks , 

t h a t  they contr ibuted  were equal. Certainly when they left 

England they  had C3,000 .OO loft over. At t h a t  stage the  

wife says t h a t  the husband w a s  extravagant i n  t h a t  he expended 

half t h i s  sum on his own affairs, I d o n l t  al-together accept t ha t  

f l y  B u t  i t  is perha~s significant t h a t  t he  husband thought 

he had earned the right t o  be extravagant through his hard work 

but made no suggestion that his wife had a similar right. 

Anyway whatever the  amount of  the expenditure away from %he 

family the remaining moneys liere ce r t a in ly  impressed with the 

same trust ao they  had been i n  England and when used as a 

d e p o s i t  on t h e  house i n  this country t h e  same beneficial 

i n t e r e s t  was created as had been existing in the ownership of 

the English property and I thinl r  until 
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ins.t;ahcmk ftj3.I i l l t o  arn2:tr, i. s , 0 IC AI~:~TIZ L iCN2 .ff~~t tkg ame a h a o j n  

existed and as of that & a t e  I tdca t h e  v i e w  t h a t  the  b e n e f i c i d  

i n t e r e s t s  of the parties would have been the  a m e ,  

Clearly the contribution3 made by the w i f e  towards the 

purchase of the home in W and towards the purchase of the 

home here were made with the inten*tion to provide a homo f o r  

unfair to deny t h e  v i P e  a b c n e f i c i a l  i n t e r e s t  having regard 

to dl. the cLrcwnstmce8 merely because her h w b a n d t s  name 

appeared aolely an the title documents. It seems to me that 

the cfrcumstancea wolfid be sufficient t o  c r e a t e  a constrmctZve 

bo th  o f  them and with the intent1 on of having a common ownership . 

in it. How even if I am not r igh t  in my viov t h a t  a resulting 

trust would have been created it seems to me -tihat it would b;e 

trust in her  favour. 

Theae f i n d i n g s ,  of course, fo l low from ths d e w  1 take of 

of the marriage must have had it8 r o o t s  in the difference in 

the  evidence as a whole and my acceptance of the tmth or 



the i r  basfa characters. The wife is a levelheaded hardworkirqg 

s e n o i b l e  wonitln with a s t r o n g  capability for a d a p t i n g  to her 

c i r c u t a n c c s  . The husband an the o the r  hand has been unable 

to so a d j u s t ,  he has a weaker character in t h a t  respect than 

his  wife, Ho is I am sure a hard worker but 1 wa%ldnt-t: th ink 

throws too much of his energies i n t o  l o s k  causes, Unfortunately 

s ince  the final break-up of t he i r  m a r r i a g e  the financial 

p o s i t i o n  of the husband has become apparently hopeless. While 

the parties were together this was not 80 readi ly  apparent. 

Hfa u i f  als  earnings and her a b i l i t y  to manage helped to conceal 

j 
the flaws in the family'a financial security. What has happened, ! 

is that the huaband found himself unable to cope w i t h  h is  

agreement t o  pay his wife 2100 per week. He has gone f r o m  one 

l i 

f i n a n c i d  f o l l y  to another and regret* ably has put hia  obligation ' /i/ 

ao much ao t ha t  he haa actively indulged in conduct whichcould 

to hia wife and chi ldren at the bottom of h i e  l i s t  of p r i o r i t i e s ,  

only  have been calculated to  achieve the end o f  paying her 

nothing and ultimately of l o s ing  h i s  interest in the family home. 

f he purchase of a t r a i l e r  in order * a  trade in aslea of 



hamburgers nnd t h e  l i k e  was ill-advised. However, when t h i s  

was damaged by f i r e  the  husband made no e f f o r t  t o  recoup what 

he could and move t o  some more secure  method of o b t a i n i n g  

finance. Even now with t h i s  t r a i l e r  destroyed by fire for 

the second time he s t i l l  t a l k s  of carrying on bus iness  i n  it. 

P r i o r  t o  the break-up the husband had been I n  t h e  building 

i n d u s t r y  f o r  a short time i n  which he accumulated funds even 

if t h e s e  funds were not p r o f i t s .  IIe blames h i s  wife f o r  the 

col.lapse of a job which he had by r e f u s i r g  t o  pass on telephone 

messages. Throughout he has claimed t o  have had h i s  plant and I 

t 
I 
! 

machinery in t h e  garage of t h e i r  family home and t o  have been 

1 

prevented f rom o b t a i n i n g  access t o  it. However, t h e  reality 
I '  

is t h a t  t h e r e  was no business  l e f t  and l i t t l e  plantbut  it wae 

his insistence of his r ight  t o  go t h e  garage when ever he 

wanted d e s p i t e  a barring ordor which has caused h i s  downfall. 

An alleged contract in E. and an a l l e g a t i o n  of l o s s  of thia 

because of hie inability t o  obta in  h i s  p l a n t  i s  a repeat of 

earlier a l l e g a t i o n s .  Now the evidence i n  relation t o  that does 

suggest  that there was some arrangement t o  do work i n  E 
a 



but it 18 q u i t e  clear f r o m  t h e  

fact t h a t  much was obtained in Dublin t h a t  the failure to 

get any plant which he may have had in t h e  garage waa at 

beat a v e q  s m a l l  and minor con t r ibu to ry  factor to the debacle 

H In f ac t  t h e r e  was ever a con t rac t ,  I am quite  sum that 

if the husband had wished he could h a v e  continued his  bui ld ing 

businego. b he r e a l i t y  painful  though it may be l i e s  in hie own 

character, he is j u s t  unable .t;o organise his  own affairs.  

The taking of a house in gandycove for E325.00 a month with 

the i n t e n t i o n  of g e t t i n g  baczk some o f  t h i s  rent by making 

sub-lettinga which may ar may not have been permitted i a  but 

an examplo of this unfor tunate  f a i l i n g ,  

The wife  is permanently employed and can if  he! can 

re ta in  her home fend f o r  herself by t ak ing  in lodgtm, She 
* 

baa been !supported f inanc ia l ly  by her husbandfa sister and 

, . 
the latter'$ partner who run a boarding house in the c i t y ,  !: ; 

'P. : 
:, . ., , 

The husbandbs accused these three woman tha t  is hia  ais ter  
S.; 
.'is. 

and her  part~%r and his  wife  of spi tes  against him. There 
' .  
*. 

may be something in what he says but essentially they are 



There is much in the husband's evidence as I have 

indicated which I am not  prepared t o  accept. Rowever in 

r e l a t i o n  Lo mattera in which he is in direct conflict with 

his wife I prefer the  evidence of h i s  wi.f e and I accept 

it;, and it ia really this 3atZ;er evidenc a which f s material 

to my decia ion in re la t ion  to the benef ic ia l  interest; in 

the family home.ln relation t o  the allega-kions that he is 

taking steps to endanger deliberately h i s  interest in the 

family home, to some extent I nm in f luenced  by the fact  

of t h e  ovidenca T t s a l f  which h o  hris given and which I am 

no t  prepared to aotlept fully. In a11 the  circumatancea 1: 

reac t ing  t o  h i a  insistence on getting h i a  own way at the 

expenae of h i s  wife and children. I have no doubt t h a t  

they have done things which on ref7.ection they would not 

do again, 1 do not accept f o r  example there was any 

need f o r  the w i f e  to sell part of the husband's p l an t ,  

particularly a3 it had been made clear  to har t h a t  she 

had no r i g h t  to do 80 and must not do aa, 



-10. 

f e e l  t h a t  Sec t ion  5 ( 1 )  of  t h o  Farnily Home P r o t e c t i o n  Act 

has been shown t o  app ly  i n  the present  case. 

The romuin ing  matter t o  he  dctermined is t h a t  of 

access t o  t h o  c h i l d r e n .  A. is  e ighteen  and ahould not I 

be d i s tu rbed  pending the cornplotion of t h e  Leaving C e r t i f i c a t e  

Examinations, a f t e r  that it i s  a mat ter  f o r  him.However his 

mother m u s t  t r y  t o  persuade him t o  keep i n  touch with his 

father and t o  oco him from time t o  time. S i s  i n  a i 
i 

p a r t i c u l a r l y  vunerable posi t  i o n ,  I c i m  s~u-c t h a t  s h e  feels 
1 
I (  
I' 
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that her f a t l ln r  has let her mother down and t h a t  she  toJ ia l ly  

i n e n t i f  i e o  with h e r  mother 's  position, however t h i s  is bad for 

h e r  and po-t;entid.ly even more harmful. She must be persuaded 

t o  eotabl ioh  a r e l a t i o n s h i p  with her father oven if i t  means 

no more t h a n  a s h o r t  walk in Phoenix Park o r  the  Like at t h e  

start. T h i s  problem i s  beyond t h e  w i f e  though she can h e l p  

conoiderably. She ahould seek profesa iona l  adv ice  from t h e  

Eastern Heal th  Board and co-opcrate 30 far as she can with her  

husband t o  achieve a s o l u t i o n .  P '3 p o s i t i o n  1s perhaps 

not so bad as t h a t  of S at p r e s e n t  a l though po ten t i&ly  



it hay be worae. He cannot he a l lowed t o  be bxowht up 

without a fat her and again the  Eas te rn  Heath Board should 

be asked  t o  aesist :  It is essent ia l  t h a t  t h e  husband should 

co-operate. He would l i k e  t o  see P in T - R 
% 

Obviously this would be b e s t ,  however, t he  r e a i t y  of the 

r e l a t i o n o h i p  between the parties makes t h i s  a practical 

impossibility. The Orders vhich I pmpoae  to make m e  as 

fol lows: 

I declare that as M the d a b  .ihe -h f d ~ h t o  ~ e .  

bBuet 1482 of * prties had a 50P b e a c i d  i,-t ma, 

wbbct  t a  the existirg mortga$e. A& 

I will a e ~ l a ~ e  t h a t  a goad title to t h e  hereditaments 

not been ailg*n accordance with the mrticaam and 

condi t ions  o f  sale. 


