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v,

.

H. HOGANl, INSTECTOR OF TA%ES

Judement of ¥Np. Justice Mewillienm delivered

the 13th dav of Aoril 1983,

This matter comes before me by way of case stated and concerns the

interpretition of Sections 52 and 53 op the Pinence Act, 1920, relating

to the charge of corporation profits tus inposed by Part V of that Act,

Although the entire of this Part hag teen repealed by Section 164 angd

the Phird Schedule of the Corporation Tax Act, 1976 it nas been so

repralod that liability for eccourting periods Prior %o Sih ADril, 1974

i3 not affected, fThis c:ise relateg to brofits made by Kell

ystown Limited,

the.appellants, for the Accounting period ending 315t March 1974,

of two dividends received frem Hardwicke Limited and Judd n

rothers Iinited,

both of which arose out of the salesg by those companies of certain capital

aanety, No asseasments to ¢erroration profits tax

in respect of these

sales was made on either of these two compunies,

The Appellant was incorporated in 1959 ag a conpany without limiteq

liability. 7Tts sole zctivity consisted in the holding of investments ang

it has never ca

rricd on any trade.
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1
ance Act, 1932

The provizions of the ict of 1920,

28 anended by the Ppip

-
S

‘r
. r
in 30 far as they are relevant, sre ag gbllows:—

=
52 - (1) 3ubject ag provided‘bgfihis Act, there shall pe charged,

. 4.—_‘1“

levied and paid on apy Prfits being profits to whyen this ’

Part of this Act

..

apnlics ang which arise ip an 2ccounting

Period ehding after the thirty-first day of December,

nineteen hundred apg ninetnen, a duty (in this Acs

referred to as

"corporation orofits tux") of an anount

— 3 3

(2) The Profits to whick this Part of this set applies are,

(a) the Profits of & British companv carrying on any trade f

or business, or any undertaking of a similap character,

including the holdinz of investmensg.

(b) the profits of a foreign compeny carrying on ip the

At

S

United Xingdom any trade or business, or any undertaking

. B

of a similary character, 80 far as thoge profits arige

in the Uniteq Kingdom:

(3) In this Part of this pet -

S ITREI S

The expreasion

coapany" meansg a bo&y corporate but does not f‘

include a priv

3

ate company the linbility of whose members ig

unlimited
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53 - (1) For the mrpose of ihe Part of this Act, profits shall be [
5

taken to be the actual profits arising in the accounting 5

;f- i

. / * . !!

period, and shzll not b2 coaputed by reference to the i

i 7

Poe

income tax year or on the average of any years. I

2) Subject to the provisions of ihis Act, profits shall be ;
J P ;

the vprofits and goins detemined on the 3ax2 priaciples as
those on which the profita and mains of a trade would ho

determined for the purposes of Schedule D set out in the i

Firot 3chedule to the Income Tex Act, 1918 as 2amended by

e

i any subseguant enacizent, whether the nrofits are assessable

to inceme tax under that schedule or not:

Provided that, for the durpoaes of thin Purt of this pet: -

(2) profits shall include 211 profits and 72ins arising from

any lands, tenements, or hereditaments forming part of the :

assets of & company, and all interest, dividends and other :

-~ o income arising frem investments or any other source and 5
Pl ¢ bE
ST 0
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R ‘/3.,' received in the =zccounting period, not beine interest, ‘q
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L dividends, or income received directly

or indirectly from

@ company liable to e asscaszed o corporation profits tax

i
in respect thereof, 2nd no deduction shall be 2llowed on N

i
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aceount of the annual value of any nremises useqd for the

purposes of the company:

3ection 26 of the Finance Act, 1164 provided. -

(1) with ¢ fect as on and rrom the 13t day of

1

January 1944

-
. ~ . » , . .
sub-section (3) of section 52 of the Finance Act, 1920 sha1)

”~
d
T
be construed and have effect ag if, in the definition of

.-

the

word "company" contained in that sub—section, the words mpor

a private compiny the liability of whose membe pg is unlimitedn

-

were omitted,

It is firgt submittad on behe!

a2lf of the APDeallant that, ag

distributionsg such as these haq not p

reviously been charged to coreoration

profits tax, a taxpayer should he allowed to arrange his affairg on the

tagis of the practice of the Revenue Commissioners, I do not 2ccept that

this submission has any validity, I can 3ee no ground for saying that,
tecause a Provizion in & statute has not been operated for a numder of

vears, it thereby becomes obgolete or becomes

subject to the overation of

30mo unspecified rule of law analggous to & provizion of a statute of

limitations, Certainly, no authority was cited to me in Support of such

& proposition, 1In addition, it hag been pointeq out on behalf of the

Ingpector of Taxes that it vas only in 1964 that the liability to

ct

his tax
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w43 impoged on o combiny the liability of wiona merthars is unlimiteg,

- L

in the Circuit Couwt o subtmisaion Wasg wrade that, as tha Appellant

did not €arry on any trade,

.

me within the pProvisi

oms of
Section 52(2)(a). mnig argument in this forz was 2handoned hefore me but
I’
h .
it was aubmitted that, beczuse there was no trade carried on and the
-~

Y 4
o/
the profits are

¢ as for Casge i of Schedule D, the

mechanics for assessing

Bl

tax cannot be assessed at aljl. I regret ¢y s2y that I have d;fficulty

in following thig Argument althoy

81 I appreciate the ingenuity in

- I do not 8ccept that it ig sound,

It was then submittad that the Proviso to Sub-sectign (2) or Sectien

53 i3 of doubtful and anbisuous faeanin~ with rerzard to the application

-

of the wordg "in respect thereof", 1 Suprort of thig argument certain

hypothetical Cases weres suggested in whien it night be diflficyult to aoply

the provise, I was referrod to a number of caseg in

-

which the Principle

that, to tax a pPerson, the words of a taxing statute myust be clear and

unambiguoug, I will refer to only two of them,

In the case of Russell
Bebbaiudnbidet

V. Scott (1948) 4. ¢, 422, YViscount Simon, at page 433, said "1 feeq

that the taxpayer ig entitled to demand that his

charge shoulq be made out with reasonable clearness vefore he ig adversely

affected.» Lord Simondg 8aid, at Page 433,

"y Lords, there is a maxip
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of income tax law vhich, thoursh it Ray sometimns bo overstresoed, yet

ocught not to be forgotten., Tt is that &

¢ subject is not to be taxed |

unless the words of the taxing statute unambigueusly inpose the tax upon

him, 7Tt i3 necessary that this payin should on oceasion be reasserted

)

» .
In the cdse of Cove Brandv Syndiczte ,v.

/

and this ig such an occasion, "

I.7.C. (1921) 4 K.B. 64 Rowlett, J.,

4 =
saii at page 71, "It is urged by

Sir 7illiam Finlay that in o tazing statute clear words are necessary ™

in order to tax the gubject. 7Too wide and fanciful a construction is

often sought to be given to that maxim, which does not mean that words :
i
are to be unduly restricted againat the Crown, or that there is 4o te any

discrimination against the Crown in thoase Acts., It simp) means that
&a bly

in a taxing Act one has to look merely at what isg clearly said., There

is not room for any intendment, There is no equity about g tax. There

is no Presunption as to a tax, Nothing is to be read in, nothing is 4o be
implied. onne cap only look fairly at the languege uged, Taking into

consideration all the views expressed in thege Passeges, I do not consider

that the provigoe is of an ambiguo

us or doubtful meaning when applied %o
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The finul gubmiszion whieh is, in a way, asgsocisted with the

previous subtnisgion, is that the refercnce In sub-scction (2) of 3ection
X

53 to Schedule D and the First Schedule ﬁ';the Income Tex Act, 1918, is
o/

purely for the purrose of determining Profits and does not in any wey

agsocinte the liability to corporation profits tax with the liability

to inceme Fax, so that no question of the difference between capital and

inceme arises and Herdwicke and Judd were liable to pny corporation profits

tax on the sale of “their capital assets, 9ohig arguzent wes not developed

80 a3 to indicate whut are the nrofits and eaing in respact of which it

is contended that Hardwicke and Juidd would be liatle to corporation profits

tax on the sale of a capital asset., The cases of I.2.C. .v, Reid's Trugteeg

(1949) A.C. 361 end Cenlon Finence Comvany lLimited .v. 21lwood 40 Tax Cases

1976 make it clear that aQney raised on the sale of capital assets mey be
capital in the handa of companies sclling the asgets but may he income in
the hands of shareholders to vhom it is paid, the capital of such
sharcholders being the shares in the conpany and this remainsg unaltered'
although the value of the shares may be reduced. As the sales by Hardwicke
and Judd were sales of capital assets, it appears to me that the proceeds
of the sales could not have been subject in their hands to corporation

profits tax, It may be that some element of profit on the sales may

have been go subject but, even if this is 50, I am of opinion that the
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Proviso ia not onerative to relieve

the Appeliant from linbility on its

dividends, .
#

The anawer %o the qQuestion askgﬁ'in the case stateqd v
' /

be that the Circuit Court Judge was correct in holding that ¥ellystoim

Wwas charsenble ty corporation profits tax in respect of the szig di

v

/’ /er 6/7 /7 M /yﬂaw

Herbert 3. eilliam

¥

111, therefore,

ividends,
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