. e

i
i
i
|

i
i
1]
!
i
t

HTGH COURT ON CIRCUIT

NORTHERN CIRCUIT

COUNTY OF DONEGAL ey

BETWEEN/

LONDONDERRY AND LOUGH SWILLY
RAILIWAY COMPANY LIMITED

Aoplicants
Appellants &
AND .
MAUREEN GILLEN
Respendent

JUDGMENT OF McCARTHY SITTING AS A JUDGE OF THE HIGH COURT

DELIVERED THE 7TH DAY OF MAY 1984

By indenture of lease dated the 8th of November 1956, the
applicants hold certain lands and premises at Moville, Co. Donegal,
at the yearly rent of £40 for a term of twenty years from the lst May

. }
1956. It is common case that, on the expiry of the lease, subject

to compliance with the terms of the sta2tute, the applicants would have

been entitled to & new lease under the Landloré and Tenant ack, 1931.

. g,:

The 1931 Act was wholly repealed by the Landlord and Tenant ,1
-

. : {',. ¥

{Amendment) Act, 1980, which came into force, by Ministerial Crder, . LV

T
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on the 8th Septexmber 1980. By virtue of s. 11(3) of the 1980 Acq ;
d e

T ) ‘si.
r' any notice given under the 1931 Act would be treated as a notice 4 %}
' t\ o

. P I

under the corresponding provision cf the 1980 Act and the provisions B

| j
. ) i

- of s. 21 of the Interpretation Act, 1937 in respect of the = e
1 £

continuance of pending proceedings and the preservation of existing oy

. i
r‘ sy s s [
l H .

rights and liabilities was unaffected.

Obtaining relief under the 1931 Act and under the 1980 Act

B

requirés ‘certain procecural steps, one being of consicderable f

3

significance - the service of notice of intention to claim relief

under the Act, such notice to be served at different times,

—3 3

depending upon the nature of the expiring tenancy. In the instant

case, under the 1931 Act, the notice had to be secrved not less than

; 3 months before the termination of the tenancy. Mo such notice was

~

R D |

served then or at any time until after the reoeal of the 1931 Act,

3

when an appropriate notice under s. 20 of the 1980 Act was served

1

on the 25th November 198l1. The present application is

under s. 83 of the 1980 Act which provides:-

3

"Where a person fails to éo anv act or thing

1

in the time proviced for by or under this Act,

the Court may, on such terms as it thinks proper Coa

{and shall unless satisfied that injustice would
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(3)

be caused) extend the time where it is.shown
that the failure was occasioned by disability,
mistake, absence from the State, inability to
obtain requisite information or any other

reasonable cause."
This section corresponds with s. 45 of the 1931 Act which provided

as follows:~

"thereby or under this Part or any of the
foregoing Parts of this Act a pericd is fixed for
the doing of any act: or thing; the Court may,
either before or after the expiration of-such
period, extend such period upon such terms .as

the Court thinks proper.”

SO

{&he applicants submit that s. 83 is a more liberal extension section

than s. 4S. It might well be argued that the detailing in s. 83

vy L
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of the cause of failure restricts rather than expands the availability
of the relief =ought. An examination of the decided cases, to
which I have been referred, and a list of which is appended here-
under, would appear to show a later readiness to indulge the
careless and the inattentive as well as the ignorant rather than was
the case in earlier years;) The principle being agplied under s. 45

éoes not appear to me to have varied between Q'Neill v. Carthyv (1937)

and Wigoder v. Moran (1977) - the Court should grant the relief

3
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when it would be just to ¢o so, a principle not restricted, I think,
to the law of landlord and tenant.

S. 83 of the 1980 Act may be said to have altered the emphasis.
It prescribes that where it is shown that the failure was occasioned
by disability, mistake, absence from the State, inability to obtain
requisite information or any other reasonable cause, the Court shall
unless satisfied that injustice would be caused extend the time.

The applicants here seek the relief wherever it may be cobtained -
either under s. 45 of the 1931 Act or s. 83 of the 1980 2ct. The
main thrust of the azplicants' contention, as deposed to on affidavit,
is that "the applicant .company believed at all times that the
applicant company were entitled to a new lease amd remained on
in possession during the currency of negotiations which they
believed were being carried out on their behalf by Messrs Dickson &

McNulty (their solicitars) and at no time between consulting Messrs

Dickson & McNulty by letter dated the 19th COctober 1977 and a trespass
2

by the respondent was there any concern on the part of the applicant

company that there woulé be any difficulties in respect of their

possession o the said- prémises. I say and believe that if any tenancy

is granted the result would be no more or less than what was

by
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(5)

anticipated by the respondent or her predecessors in title and that if;

if the applicants are prevented from applying for a new tenancy e

they will suffer heavy economic loss together with the economic loss i

already suffered to date by virtue of the forcible re-entry as

s

aforesaid they having built up a goodwill while the respondent will

be enriched by the unexpected windfall of vacant possession and to

the extent of the improvements and erection of buildings carried out

by the applicant company.”

e (In passing, I note that the applicant company did not avail

v ey

of the “improvement" provisions of the 1931 Act). Under the 1931
Act, the due time for service of notice was not later than the

31st January 1976; the applicants did nothing until the 23rd
November 1976 when Mr. Kevin Duddy, their accountant, called to the
respondent "regarding the renewal of the lease of Moville Depot and
; she informed me that she had to confer with her sons befere coming
to a decision relating thereto". (Mr. Duddy's affidavit).

Nothing further happened until the respondent ;rote to Mr. Duddy

on the 10th May 1977 asking for particulars of the rental; he called to

her home on two occasions and wrote on the 8th August 1977 referring

to the expiration of the lease and the anxiety of the applicants to
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have the lease renewed and giving particulars'of the rent. On the 18

. i

'm 18th COctober 1977 the resoondent televhoned him and told him that she '
; 5
would not renew the lease. vir. Duddy told his superiors who handed ;

i it
the matter over to their solicitors - in subsequent correspondence ,

r 3

| ‘ =,
' both the solicitors and the General Manager of the applicant company i
| ;
l questioned whether or not "the game is worth the candle" meaning i
I" ‘ whether or not it was worth embarking on expensive legal
r proceedings to get a renewal of a lease of property which the

applicants might not really recuire. Nothing further happened until, Foos

’ coincident with attending.the District Court in Moville in June 1978, ’
-
!1 Mr. Dickson wrote to Mr. McCav, the General Manager, about the
&L
k’:_:

B

Mwille Depot; nothing further until the respondent telephoned Mr.

s

Dickson on the 3rd September 1980 "to sort out the position regarding

B |

this property for her". BAgain on the 20th Cctober 1980, by which

-—3

time the 1931 Act had been repealed, it was the respondent who moved

1

again and telephoned Mr. Dickson stating "she would like you to write

]

or telephone her as soon as you have any news for her as she is

3

anxious about the matter”". r. Dickson did, indeed, write to

B |

Mr. McCay after he toox these telephone calls but, apparently, did L

1

not find it necessary or desirable to write to Mrs. Gillen, the L
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respondent, who, rather understandably, sought to recover her
property, albeit by direct action in putting up a gate to keep
the applicants cut of the Depot, which she did in April 1981. 1t
: was not until November 1981 that any notice was served a}though '

in the interval, other proceedings had been brought in the Circuit

Court.

Counsel for the applicants has contended that the applicants
remained in ocrupation within the meaning of s. 29 of the Act of 1980, ¢ '_I
that s. 20, subs. 2(d) of that Act, effectively, gave until the 8th sﬂ

March 1981, the specified pericd of six months for the applicants

to serve notice of intenticn to claim relief under the new statute

and that, negotiations having begun between Mr. Duddy and Mrs. Gillen,

once the matter had been handed over to the applicants' solicitors,

as it was in October 1977, that the failure of the solicitors to
pursue the matter more actively or to produce a satisfactory result
in some form was not to be visited upon the applicants. The

. )

: relief is sought either as a preserved right remaining under s. 45

: of the Act of 1931 or by the combined operation of s. 29 and s. 80

of the act of 1930.

I reject the orgument. Under the 1931 Act, which was in full
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life and vigour at the tise of the expiration of the term granted |
= ‘.
|
by the lease, the notice of intention to claim relief should have it
r !
| been served three months before its expiration; the applicants did -
i ; . nothing until November 1976 and then, indeed, little enough. The 3
't | %
3
Bi
. . . . . I3 ‘.‘A(
o ; were stirred into action, not of their own volition, but by a query SES
J , : X
' from Mrs. Gillen; they respended, rot to Mrs. Gillen, but to their f
r
| I
‘ solicitors who copied their example by doing nothing until a chance !
. . , -
! . visit by Mr. Dickson to roville. Again neither they nor their :
il . . . . c . . 4,
| solicitors did anything for over two years and it is likely encugh £S
5
™ that but for Mrs.Gillen's understandakle impatience and positive g %
I} £ :,
| D
action in seeking to enter upon her own property, thev might still ’g

-be doing nothing. The Act of 1931 ceased to exist as of the 8th

B

September 1980. Suprose that some time in 1980, the applicants

L had brought a like application under s. 45 - 1 question its chances
] ‘ of success; are they now to be given, in every sense of the phrase, :
a new lease of life by the coming into force of the 2ct of 1980. i
™ ¥
B '.l';
I o not fird it necessary to express a view as to the argument %k
™ 7
’
| advanced und-r s. 29 of the Act of 1980; I am content to judge the )
4 53
r= e
1 ) matter on the basis that that argument was well founded. Be it so, B
: T
. . - - . . . . . 4
rﬂ ’ however, thc Zacts here are far from bringing the case within the ﬁ;.
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.
ambit of the principle underlying the decisions to which I have }
i
referred. I recognise the force of an argument based upon the e
P
i

demands of justice but I do not subscribe to the view that justice

N

necessarily demands indulgence mere}y on the basis that no material
injustice is done to the other party. Further, I cannot but think
that public policy is ill-served by affording a general absolution
to the careless and inattentive tenant on an argument that no
injustice is caused; still less, in my view, iould public policy

be served by such an absolution being given to a careless or
inattentive legal advisor while his prudent and careful colleague
wonders 1f "the game is worth the candle". In the present case,
the applicants, themselves, no doubt a.company with .a long history
of dealing in matters of landlord and tgnant, fail at the start;

the damage had been done before they consulted their solicitors

at all. If s. 83 were to apply, I cannot find any reascnable cause
to have been shown as occasioning the failure to serve the notice at
‘whatever was the appropriate time and, therefo;e, the submission
based pn it fails in limine.

As to the argument based upon unexpected enrichment - the windfall

I doubt if Henchy and Parke JJ. (in Widoder's case! intended
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to propound any principle that a "windfall" produced by the
combined effect of a statute and the neglect of others to pursue
Fheir legal rights creates some legal remedy based, not upon unjust,
but rather, fortuitous enrichment.

I dismiss the application.

APPINDIX

1. O'Neill v. Carthy (3937) I.R. 580.

2. Bridgeman v. Powell (1937) I.R. 584.

3. Haves Convnghan & Robinson Ltd. v. Kilbride (1963) I.R. 185.

4. lMeaney v. Maguire (unreported ~ 17th December 1970).

5. Linders v. Dublin Corporation (unreported - 1l6th December 1970).

These two latter cases were determined by George Murnaghan J.
and I append hereto a photocopy of the relevant pages
the boock of the Registrar Mr. MacDomhnaill, in which the judgments
are recorded, for which information I am indebted to Ms. Nuala-

McLouchlin, Registrar of the High Court.
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6. Linders Garage (Chapelizod) Limited v. Svime & Anor. (1975) I.R. 16l.

7. The Grey Door Hotel Company Limited v. Pembroke Trust Limited
,“ (unreported - 29th January 1976), a considered judgment of
; Hamilton 'J., which judgment is attached hereto.
4
! 8. "H. Wigoder & Company Limited v. Moran & Anor. (1977) I.R. 112.
3
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PEEROXE TRUST LINITED

.nw o TR 2765 "-'77/“*-‘—7.'?5(..7
f2io 1s an appeal brought by tho applicant sgeinst the refusal
of the Cirouit Court to extond the time for service of a noti‘oo of
mtmtj‘.an to olain rolief pursuant to the lendlord and rena.nt Acta
1951 t0 1971 osokdng a new temancy in respoot of the teaen;nt
"l exd Fingular the flat coaprising tho basement amd ths rotumm
rocn.oa the greund floor in tho preciges 22 Uppor Feabroke Stroet
in tho ‘elty of Dudblin® which order vaa mde on the 3rd day of
¥arch 1975,
The sadd premises wore held by the applicant pursusnt to
an agreczent in writing made the lgt day of 2pril 1965 batween
Ponbroke Trust limited the respondents horein of the one mrt

end the Groy Door Hotel Company Lirdited, tho applicant herein of

the other part wheredby it was agroed that
* 4

)

»(1) the landlord shall let and the tenant shall take all and

singular the flat coaprising the basncdent and the return roon

on the ground floor in the promises 22 Upper Pombroke Street in

3
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the ity of Dublin (hereinaftor called "the demised premises*) %o
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hold for a torn of 10 yoars froa tho lot day of January 1965 paying

ey L
3 -

—
ATl et

therefor. the ysarly rent of £200 payable by equal gquarterly payments

of L50 each in advanco on ths lst day of January, the lst day of

e o e e g L S
R T
Py
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|

S

April, the let day of July and tha lat day of October 4in oach year,

.3

the first of such quarterly paymonts to be made on the execution

R TR Y

of this agroesont,.”

Tho teorn granted by the said ogrocmont expired om the %lat

3

e -
v
el

v

' day of Docenbor 1974,

,.
P ERANROED)

. By lottor dated the Oth day of January 1975 written on behalf

4.

of tho rompondent coepany by tho secretary thoreto and addrosged

ST OX O R
T

to the epplicant heroin tho respondent company pointed out thati- |

®As the torm of your lezae oxpired on 3lst Decomber 1974
" poscescion is roquired and we shall be glad if you would make

arrangomsnta to give us poasoseion as soon as posasidle®, ’

It i8 quite cloar that the term cf yoars granted by the said

[ R

X
T
)
h’l
r.
»
gl
.

agreenent dated the ls! day of April 1265 had oxpired on the 3lst

day of Decenbor 1974,

AT O SRRSTY

ot
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Secticn 24 (1) of the Landlord and Tenant Act 1931 provides

thati- ° !

)

AT
LWL

Y]
[R50

. o,

*Ho olaim for relief under this Act shall bo maintained unlees :

-3

the claimant shall, within the tizes horeinafter meritioned, have !

(hF St RO 1 Tcn

03
)
-

é ) soerved on the person aési.nat whoz such clain is intended to bYe made

e
e
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vhichover of the following tirzes ia applicadle that 4ia to gAYyt~

" (b) 4n the case of a temancy torminating by tho oxmiration of & term

. thie Act a poriod 1o fixed for the doing of eny act or thing, the

/ Tha olrcumatances in vhich an order ertending time usndor the

notlcs (in this Kot roferred to as a notdoo of intentiem to ol

reliaf) in tho precoribed form of kis intention to make such alal
\ L.

.

0% yeurs or other cortain pariod or by any othor euch cvent, not

less than 3 pontha before the tercination of the tenanocy,®
olain rolief wns norved by the eyplicant horein on the respondent
within tho time prescribed by section 24 of the Landlord and Tenant
gsoodny an ordor ertending tho time to serve such notice of intention
olaining relief undsr the Landlord and Tenant Act 1931,
1931 Aot which providos as follovpi-

Court may, either bofore or efter the expiration of cuch peried,

oxtond cuch period upon ruch terss as the Court thinks proper.”

provisiona of aection 45 of tho Act ahould bo zade havo been

Sub geotiom 2 of the said section providep thatie

.

It 18 also Quiteo clear that no suoh notioe of intention to

L Aot 1931 or at all,

For this reasm tho applicent harein drought this motion’

This notion falls %0 be considered urnder seation 45 of the

*Vhoroby or under this part or emy of the foregoing parts of

’

. "Every notice of intenticn to clein relicf shall be corved within

Ridre SN St AR SR e ey By
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direated to tho deoisions in Q'Neill .v, Carthy (1957 Irish Reports

poge 560) and Bridgeoan .v, Povell (19357 Irish Reports 584),

Barens Cunninehen and Robinpon Limited v, Kilbride (1963 Irich

e Reports page 165) and Linders (Chapolizod) Limited ,v. Syme and

" pnothar (1975) 1.R.161 doliverc on the 30th day of July 1974).

N

In the course of hin Judgmont in 0'Nedl) v, Carthy Sullivan'P,

~ otatod at page 581

. "In oupport of tho application ¥o have boon referred to cases

A

7 4n which Courts in this country and in England have considered

- sinilor appliontions and discussed the grounds on which zueh

application ghould bo granted. So far ez I con s2¢ tho cnly
principle that can bo gathored from tho dooisions in thors caseg
is that an extennion of time should be granted whenever the Court

is natinfiod that it would be Just to do so0",

In the courae of his Judgment in Bridpenan ,v, Powell Johnzon J,

T, [

" stated at page 590 thati-

"It goecs to me that the stntultory pover given to the Circuit
Court by section 45 does not onadle the Judge to exercise his
statutory powsr in tho matter casually, capriclously, lightly or

even good-nnturodly and ... , & Court i3 not entitled to ecxtond

e b

tho timo for any reason other than the desire to do justice batween
S

the partiss. "* ., There cust be sozs mpecial circumstnnces or

A
N
I
'.
o

)
b
.
1l
)

—an T
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' reasons to justify a Court in exercialng such 2 power.— some

T n E PR O
VRN, ,, A i

.- y . P j
: " spedial cirounmstances such as to juatify themselves as reasonable A . “\
T — e
' Lo 4dn the opinion of the Judge, Turther, ruch exoroise of discretion ' S
T o—— - . . e b L
" ... should not be prejudicial to the landlord.* . . . ' m
- - . 2. e .t 3 |
.~ In the oourso of his judgnont in Lindexs (Chavallrod)Linited

" ,%, Syos and Another tho present Chisf Justice otated thati-

*The fundamental coagidoeration in whathsar the intorests of P W]
[ L : - and ;
"+ justioco in the oircunstanoes of this case require that the rolief IR a ,,7
' pought bo granted, The Lindlord and Temant Aot 1931 io ontitled
*sn Aot to malks .provicion for the furthar improvemeat and ! |
anolioration of the position of tenants,..." under puch en . m-
.‘ A A
t Aot when the Court io given powers to extond tico provided by _
' U s ﬁ
! .-‘; the 2ot for tho sorvice of statutory notico 1 think tho Court ' ’
e R . L" . u‘, .
: ' ghould do ¢o unlecs a8 oclear injustios weuld bo caupod,” ' f . WI
The order sought and appealed from in this case {0 & | . B W}:
! SEREER
disoroticnary order and in this comnection Davitt P, in the £
b ,,,7
course of hia judgment in Eayes, Cuaninehes and Robinacn .Y, !
Kilbride, having revieved the authorities D'Nelll .v, Carthy snd ; ‘“"?
: A Bridgenan ,¥, Powell stated thati= o
| Lo
: I am bound by theae authorities:and in my oplnicn, they ¢
v 3
I
deoidad that an order made in pursuance of section 45 of the : y . ‘
: Act ia a discretionary order which should not be interfersd. m‘?
, . ;
; with unless the Circuit Judge has ormd in principle, as, for R m
‘ . 4instance, by allowing Ws discretion to be influenced by something J ~‘ :







.. Auotionoer in the firm of Ooborno, King & Kagran and the

7. - the applicant oompany cnd the dofendent oczpany towards the .

vt

st e w—— 4 =

N
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E 3

" . & Mrcoter of the roopoadent coamny and Decmond 0'Toole, an

vt

oxhibtito thorein raferred to,. , . R

It 40 aleayws ‘ditﬁcult to eocortain the oxeot position
vhen the mattor {o dealt with by affidavit Tut 4t appesre from ¢

. the offidavit of Hr, Reddy, the Mrestor of tho respemdent

¢« 2

, oc=paay tnt . v -

A ey
.

:».‘».._;:” ~ thore vore £o=o prolicinary nagotictiecns in 1973 bdetweea

\
'p.u'ohaao by tho cpplicent coxpany of the defendent aczpany's

" tatorost 4n the prezices mmber 23 Pembroin Stroot.
It 18 allegod by hin that these nogotistions had elrecdy

ocne to on ond by tho end of 1973 and that tho oaly nogotiations

* in progrons in 1974 wore basod ca tho torez of tho lotter dated

* the 3rd day of April 1974 written b7 Hr, Perrolly ca bohalf
I of the applicant coxpany to Kr. Reddy on bahal? of tho dofendant
. ocamny and that thoy relate to tho pocaidlo purchace bY the

~ reopondent coupany’ of. the applicant ccmmny's intereat in the

.
’ .

" premised in tho bascaent of munber 22,
Subsequent to tha roocdpt of thia lottsr dated the 3rd day
" of April 1974 ¥r. Roddy stitea’ that by lettor dated tho 6th .day

' of Fay 1974 he inotructed ths rospondant oczpany’s suctionoors,
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Ksozze, Ocborne, King & Fogran to mogotiate with the t.pplioan

.

ocospany for the purchase of 4ic preaises {n rumbor 22,

4
v

QO 23
AR
. g

Sach nogotiations as porsistocd after that dato wore contucted

by Rr, 0'Poola of the fira of tadorno, Xing & Hogran on bohzalf

. . . . » . e . .:,“h.'."'.:_.
" 62 the respondent ocapeny, ' '
Rr, 0'Tools in his effidavit otated tkat niter roociving

inctruotions to negotiate on dehalf of tho roopoadeat for the

purchace of ths cpplicant's intercot in the prenices 22 Uppor

" 7. Peabroke Stroet Dublin bo tolopvzed Hr, Parrolly to m¥e en

.

" appolntmont to ingpost the property and that ho did inspect

“=- the peno om the morming of the 16th day of Kay 1974,

o v e e ey v

- . o

oy e 8 g ammr g o <

R e

Ho further statos that towzrde the cn;‘. of.ﬂzy 1974 he
to;.cphmod #ir, Parrelly ard had o dicouccdon with hin about )
the prioce he vas asking for bin {ntoroot end that vhem he
(Rr. Parrelly) named a prico ke informed him that it was too
. high.

He nlt;o avorred in ke zffidavit that ho informed K,
Farrelly that ho would tako ingtruoticns and that‘ 1f the
respondent were further interestoed ho would get in touoh
\ril':h hin on Yednosday or Thursday of the first weok in June,

Ho alleges that he fnforme! Xr, Farrelly that ho would

cnly get in touch with him "if cur c¢lient vas intorested". He

statos in his affidavit that ke cudsoquontly inforned Kr. Reddy
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...+ wBy July of 1974 1t had booome porfeotly clear to myself

_‘v\ FONIET - WS . i

of the price menticmed by Mr. Farrolly and that on or ab;ﬁt tho

3nd day of July 1974 ho rocoived tho lottor dated tho 2nd dey of

]

.
TSR TP

an 1974 froa Kr, Roddy vhioh statod thad "in view of the

- e

Wae .- . . .

i 00t involved wo havo dcoided to tako no furthor soticn in the

epatter ot this stage®, Ro goce on to say ot mragremh S of R

. affidavit thaty=

- Lo "I had no further negotiations or discusgions of eny Xné’

3 ‘ -
)

" vith Mr, Parrolly, or with any othor porsen soting on Mo behalf
or on bohalf of the cbove-maned applicent in gocnectidn wvith the
aypncx;nt'o-intoreut in the basczont of cmmbor 22 Upper Pub;'obo

. Street, for tho purchance or calo thoroof or otharmriso howsogver.®

In kip affidavit Xr, Roddy stated st parcgraph 6 thercof

i thatye

end ry coapany thas the price being asked by the opplicant end

e .

by the cald Prancio B, Parrully on ito dehz2lf, for itn {ntercot

in the basemant of mumber 22 1o too high and wo asgordingly

torainated all negotiations ard inctructed Kaoors, Osbotne, King
& Fogran to do the cana,”

It 48 quito olear tm.tho eftidavit of Rr, 0'Toole that
rubsequent to ro;oiving tho 1nstructio:u? f.m.n‘ Rr.ﬁ Reddy to
torainate all nogotiations that M did not in feot cccmuniezte
such decigion %o Hr, Farrelly.

- It is subtedtiod o8 bohalf of the reopandent that moh
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SRER: : —
o f
')/??' b
by
£ notico vao not noocssary ns thay allego that Mr, 0'Ponle hsd E}. i
( 3
' inforusd Fr, Parrelly that ho would got in towsh with a on ' :
r . o
! Vodnesaday or Thureday of the first voekx in Juns if the
- el 1
[ ! I recpondent coopany vore intorosted in purohasing the premises )
B AP N PP ESN A !
. A
o= n ; at the price suggestcd by Kr. Farrolly im tho ocourse of hip
tolophone 0all with Kr, 0'foolo wiich eppoars to have takca - -
r~a .
i placo towerds tho ond of Nay 1974, :
m . In Ko affidatit ¥r, Farrolly ptaten that . .; '
".'f., ‘ i
- fie ul deny that et tho conclusion of thip somvorcaticn that
“7 ®r, 0'700l0 undortook to ccntact oo caly in the cvent of the .
F.ﬂﬂ
| recpondent's furthar intorost in the ratter. I undorstocd !
I’“ end relied on tho foet that Kr, 0'Toolo would coataot mo vhon
- " "the respondont oonridored the mttor furthor end ceoordingly
thot thare vas no tige factor involved.® .
T ; -. . : - ‘ .
"7 1% 1s quite clear froa the affidavit of Wr. Reddy that
‘-:f'-' .. .
- " the dsolsion to tereinste the negotiations ves not t=de by tho
" pospondent ocapany wntil Jume 1974 ond that the respondeat
™ i
o cozpany’s deoisicn with rogard to the cztter vus not
" ooczznloated to tho epplicant coamany,
A ]
~ In thees oircunstances tho Court is of opdnicn that
‘ o
™
the sttitude taken by Fr, Farrelly and as averred to in his ) -
affidavit st parngmaph 4 vhere ho otatec that =

»] therefors aasuned at all times by virtue of aur




[ '--h

-

4

i "" e cypliosucn for a rox leaso wee not omidored oooential

'nnlow thin ahoulﬂ ooapruziso {bo gocd x-alationchip batveen tha

-

, partioa" vas a recastnablo oo,

dont in Jm o .Tnly "

044-»
l-‘.

1974 nhmlﬁ hve been ocz=unicatod to tho applic-.nt coTPaAnY.

v
Batween the mnths of Kay and tkg end of Soptesbor, uhicb i \
' the relovant period, I comsider imat Kr, anlly vns Justificd in - "3

’vmu;,m tbat the negotizticns originated by Mdn wore ceatinuing

even though Mr, 0'Toole had not ocmo beok to Mn aftor tho

telorhone conversaticn 4n NMay 1974, -

- . L 3

71 1 do not consider that o tajustice vould bo oausel 1f 1 7
to olainm :"oliof in thic case boczupe of tho foregoing fact erd

:é-‘::"\glso bocause Kr. Reddy clearly anticimted that "now nogotieticns

o o _
. for torms upon vhich the epplicant wight olither remain in
L " ~—
- . possession of the premises Or glve up vacent pospossion thoreof™
' would most probadly be opened Yy the spplicant ccapany.
Consaquently I will allov the appeal herein end extond tho
! .

w for servioce of the notico of intenticn to oxau.nner.
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