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THE HIGH CQURT 1ss

1984 No, 20 SS

[

IN THE MATTEZER OF THE COURTS (SUPPLLMENTAL PROVISIONS) ACT, 1961

THE DIRECTOR OF PUBLIC PROSECUTIONS

Complainant
AND
MARTIN CLORKE?
Defendant

Judement of O'Hanlon J., delivered the 6th day of February, 1984

The Defendant, Martin Closkey, cume before District Justice

Thomas P, O'Reilly in Drogheda District Court on the 7th

Jamiury, 198337, and 18th March, 19835, charged with the offence

of driving a mechanically propelled vchicle while there wasg

present in his body a quantity of nlcohol in excess of the

permitted limit, contrary %o Section 49 (3) «nd (4) (a) of the
Rouad Traffic Act, 1961, 29 inserted by Section 10 of the Road

Truffic (Amendment) Act, 1978. The said charge was dismissed

by the leurned District Justice ufter legal argument, and from

that deciaion the Director of Public Prosccution: has appealed

by way of Cuse Stated.
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effected the arrest). "The Defendunt was placed in the patrol

car and taken to Drogheda Garda Station.”

From that time forward it appezrs that the Defendant
co~operated with the Gardai in their inquiries.
The point of law which was raised succes=fully on his

behulf before the District Justice wus, thut the Gardai were

not entitled to enter the Defendnnt's dwelling-house without
permission, and even if admitted by the Defendant or by some

other person with authority to do so, they were bound to leave

e

immediately on being requested to do no, otherwise they would

become treapassers on the property. It was not contended that

v P& s e b 13

their original entry was unlawful, but it was submitted on
behalf of the Defendant that once his sister opvosed and
resisted the arrest, this was tantumount to a revocation of the

Permission previously given to the Gurdai to enter the premises,

and that they were then bound to leave the house without ‘

effecting the arrest.

TSGR g

The Defendant's Counael relied on the decision of the House

of Lords in Morris -v- Beardmore, (1980) 2 AER 753, where the
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facts (including the offence charged) were similar

found by the District Justice in the present case,

to those

gave that

the police officers in that case, having been adnitted by the

Detfendunt's son, were informed by the Defendant that they were

. E trespassers and were required to leuve the houne before they

1
. had proceeded upstairs to the bedroom to seek z breath test

- from the Defendant.
m

s

: It appears to me that that factor represents a erucial
o

f difference as between that case and the present one. The Gardaj
o in the present case entered the Defendant's home lawfully,
™ having been admitted by his sister. They proceeded upstairs
m and into his bedroom with her knowledge and consent. When they
[
m arrested the Defendant it is not suggested thut he, himself,

’ resisted arrest, or required them to leave his house, but it

[ ]
{

| is stated that his sister at that stuoge resisted and obstructed
m

5 the Gurdai.

; The Case Jtated does not sugeest that the house wus the

3 property of the Defendant's sister, or thnat she was entitled




to exercise any greater degree of control over it than was

; her brother. I am of opinion that, having been lawfully
TR
& admitted to the house and to the bedroom, the Gardai were at
,

that stage entitled to exercise such powers of arrest as were

vested in them by law, and were nct trespassers when they

vroceeded to do sgo.
In these circumstances, I am of opinion that the arrest
and everything which followed upon it, was lawful, and that

the learned District Justice erred in law in acceding to the

application by the Solicitor for the Defendant to dismiss the

churge on the grounds referred to in the Cuse Stated.

The matter will, accordingly, be referred back to the

Distriet Justice to resume the hearing.

. s .. .
e A a-"f—fbc..cu.r R

R.J. O'Hanlon
6th February, 1984.
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1 Note: ,é
Counsel for the Complainant:- Denis Mitchell, BL (instructed :
! by The Chief State Solicitor) iy
E Counsel for the Defendant:- cheieteetreee BL (instructed ‘E
: by B.V. Hoey & Co., Solicitors). i

b 2

Cagses and Materials Cited:- e

P

' : Morris -v- Beardmore, (13980) 2 ABR 753.
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