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1'HE DIRECTOR OF TUDLIC I'itO?E:C!JTIOTJ? 

AND 

Complainant 

4 c 

Defendant  
! 

Judrment of OIHnnlon J . ,  d e l i v e r e d  t h e  Gth-d_x o f  February,  19% ' 

I 

The Defendant ,  H a r t i n  Clonkey,  c-lme b e f o r e  D i n t r i c t  J u s t i c r  i 

, I 
! 

i ' 
L 

Thoann P. O'Reilly i n  Drogheda D i s t r i c t  C o u r t  on t h e  7 t h  I 
I 
1 

Jnnu.try,  191i3, and 1UtR i-i:trch, 1 ch.~r(:i:ci :;i th  t h e  o f f e n c e  ! 

i 
o f  driving :I mechan ica l ly  p rope l l c ( l  vahicl.:  w h i l e  t h e r e  was : i 

f 
i 
i 

prenen t  i n  h i s  body a q u a n t i t y  o f  ::lcollol i n  excesa  o f  t h e  1 :  

p e m i t t e d  l i m i t ,  c o n t r a r y  t o  S e c t i o n  49 ( 3 )  ;:nd ( 4 )  ( a )  o f  t h e  
i 
I I 

I 
Road T r a f f i c  Act,  1961, .%1 i n s e r t e d  by S e c t i o n  1 0  o f  t h e  Road I 

i 
i . . 

Traffic (Amendment) Act ,  1978. The s a i d  charge rra9 d i s m i s s e d  i 

i 
I 

by th:? learned D i s t r i c t  Juntice a f t e r  leg;11 nrcument,  and from ' 1. 

t h ~  t dt:cinlon t h c  D i r e c t o r  o f  I'll b l  i c i ' ro: ieculion, .  h:in appea led  f 
t 

a i 
by i::ly o f  Ciise S t a t e d .  ! 





-3- r r ~ ?  , 

e f f e c t e d  t h e  a r r e s t ) .  "The Defendant  was p laced  i n  t h e  p a t r o l  

i 
car and t a k e n  t o  Drogheda Gardu S t . l t ion . "  1 

! 
! 

i'rom t h a t  t ime  f o n r a r d  i t  appe-rn t h ? t  t h e  Defendant 

co-operated w i t h  t h e  Gardni  i n  t h c i r  i n q u i r i e ? .  

The p o i n t  of  law which was r : i i sed  n u c c c n ~ f u l l y  on h i s  1 ' 

behalf  be fo re  t h e  D i s t r i c t  J u s t i c e  x.::r;, th : l t  t h e  Gardai  were 

n o t  e n t i t l e d  t o  e n t e r  t h e  Uefend::ntts dwell ing-house w i t h o u t  1 -- 
p e r m i s l i o n ,  and even if a d m i t t e d  by t h e  Defendant o r  by some 

I 
otht:r  pernon w i t h  a u t h o r i t y  t o  do no, t h e y  K e r e  bound t o  l e a v e  1 I 

4 

i loeedi:ttrly on b e i n g  requegted t o  do no ,  o t h e r w i s ~  t h e y  would . ; 
1 :  

1 
becone t r e n p a n s e r n  on t h e  p r o p e r t y .  I t  van n o t  conterlded t h a t  I , . 

i 
t h e i r  o r i g i n a l  e n t r y  was unli twful ,  b u t  i t  wzn .submitted on i 

, 

b e h a l f  of  t h e  Defendant  t h a t  once h i n  n i n t e r  opposed 2nd 
1 

r e s i s t e d  t h e  a r r e s t ,  this uns t an t : lnoun t  t o  a r e v o c a t i o n  of t h e  

Permiss ion  p r e v i o u a l y  g i v e n  t o  t h e  Gurd::i t o  e n t e r  t h e  p remises ,  

I 

i 
and that they  were t h e n  bound t o  1c:lve t h e  llouse wi thou t  , i 

I 

b 
I 

e f f e c t i n g  t h e  a r r e s t .  
8 I 

I 
I 

Tho Defcndont 'n Counsel  r e l i ( : d  o n  t h e  d c c i a i o n  o f  t h e  House , 
I: 

of Lords i n  Morr i s  -v- Beardnore ,  (1980) 2 BER 753, where t h e  t i 
I. 



I 

f a c t s  ( i n c l u d i n g  t h e  o f l e n c e  c h ? r ~ c d )  were s i s i l o r  t o  t h o s e  
1 

I 

found by t h e  U i s t r i c t  J u s t i c e  i n  t h e  p r e s e n t  cxne,  s a v e  t h z t  

t h e  p o l i c e  o f f i c e r s  i n  t h a t  cnne,  h,l1ring been a d o i h t e d  by t h e  

Def(:ndantlti s o n ,  were informed by t h e  Defcndnnt t h n t  t h e y  were I 

,I 
! I 

t r e s p a s o e r s  and were r e q u i r e d  t o  .Leave t h e  hou le  before  t h e y  

had proceeded u p s t a i r s  t o  t h e  bedroom t o  ~ e e i c  a b r e z t h  t e s t  

from t h e  Defendant .  I 
I t  a p p e a r s  t o  me t h r t  t h a t  f a c t o r  r e p r e s e n t s  a c ruc ia l  

I 
I 

d i f f e r e n c e  as between t h a t  c:lse a n d  t h e  p resen t  one. The Gardaj ; 
1 
I 

i n  t h e  p r e s e n t  cane e n t e r e d  t h e  Defendxnt ' s  hone l a w f u l l y ,  ! 

hiiv i nu been a d m i t t e d  by h i s  n i n t e r .  The). proceeded u p s t a i r s  

and i n t o  hi3 bedroom w i t h  h e r  knowledge and consen t .  When t h e y  
I I 

a r r e s t e d  t h e  Defendant  i t  is n o t  nul:eested t h x t  h e ,  h i m s e l f ,  i 
r e s i s t e d  a r r e s t ,  o r  r e q u i r e d  them t o  leave  h i s  house,  b u t  i t  

i s  s t a t e d  t h n t  h i s  s i s te r  a t  th i l t  n tuge  r e s i s t e d  and o b s t r u c t e d  I 
t h e  Ga rda i .  I 

Tho CLISC n t n t c d  does  n o t  nuccu: ; t  t h a t  the hou3e W ~ S  t h e  i 
I 

p r o l ~ a r t y  o f  t h e  D e f e n d a n t ' s  ~ i s t e r ,  o r  t h a t  she was e n t i t l e d  



. . 
I I ,  : .  . . . 

' 8 : .  . . . 
t o  cxe rc i se  any g r e a t e r  degree of c o n t r o l  over it than  was .: ; I !  i . 

. .  . . 3 .  .: I 
I i 

her  brother .  I am of opinion t h o t ,  having been lawful ly  . ; I  i . k ;  

I : 
! i 
I ,  
1 :  

adlnitfed t o  t h e  house and t o  t h e  bedroom, the Oardai were a t  : i 

1 

. i 
t h a t  s t a g e  e n t i t l e d  t o  exerc ise  such powern of a r r e s t  as were , , f  

/:,I1 

I L 

vested i n  them by law, and were not t r e n p s s s e r s  when they ' 1  

: I 
i : 

proceeded t o  do 90. 
i i / _ - - -  . 

I n  t h e s e  circumatance.s, I am of opinion t h a t  t he  a r r e s t  
I I '- 

I 
i ,i 

and everything which followed upon i t ,  wan lowful,  and t h a t  
t 

'I 
1 f 

t 
. I. t h e  learned D i s t r i c t  J u n t i c c  e r red  i n  law i n  acceding t o  the i . . 

!I - 
i 
. . applic:+t ion by t h e  S o l i c i t o r  for f;llc Defcnd:lnt t o  dismiss  t h e  ! , 't *k f 

charge on t h e   rounds r e f e r r e d  t o  i n  t h e  Case Sta ted .  1. 
, i. 1 

f The ma t t e r  w i l l ,  accord ingly ,  bc r e f e r r e d  back t o  t h e  
I 

I ,: . * D i n t r i c t  Justice t o  resume t h e  hearing. 

-* 

r 

__-- L 

, ' . - ,; r 8 - ' f ' 7 e ~ e ; r  ..;‘_a,,- . , . / '  . 
L '11 . 

R.J. OrHanlon , 'I 
r 

6th February, 1984.  
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Note: 

Counsel f o r  t h e  

Coungel f o r  t h e  

Complainant : - Denis I ~ i i t c h e l l ,  BL ( i n s t r u c t e d  
by The Chief  S t a t e  S o l i c i t o r )  

Defendant:- .............. BL ( i n s t r u c t e d  
by B.V. Hoey & Co., ~ o l i c i t o r s ) .  

Cases and M a t e r i a l s  Ci ted:-  

Morr is  -v- Beardmore, (1900) 2 AEH 753. 


