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Def endents  

Judgment of Miss J u s t i c e  C a r r o l l  d e l i v e r e d  t he  6 day of 1 ga 

The l i q u i d a t o z  of t h e  p l a i n t i f f  companies ob ta ined  an i n t e r i m  

i n j u n c t i o n  in t h i s  ma t t e r  a g a i n s t  t h e  defendants.  The de lendznts  

have consented t o  t h e  con t inue t ion  of t h e  i n j u n c t i o n  in ea anended form 

s u b j e c t  t o  one proviso.  They are concerned about  t h e  under taking as 

t o  damages given on behalf  of t h e  p l a i n t i f f  companies by t h e  l i q ~ i d a t o r .  

They have asked t h e  c o u t  t o  hold t h a t  i f  t h e  p l a i n t i f f  c o n p a ~ i e s  a r e  

i n  f a c t  c a l l e d  on t o  p e l  damages on f o o t  of  t h e  under taking,  t h a t  t h i s  



"I 
sun should be pa id  i n  p r i o r i t y  t o  o t h e r  deb t s  of t h e  c o m p q  under 

7 
Rule  l29,Order 74. They say t h a t  i f  t h e  payment of damages hzs  no 

p r i o r i t y ,  t h e  under taking as t o  damages i s  meaningless and t h e  i n junc t i on7  

should no t  be granted a t  all. I 

Mr. Kelly  f o r  t h e  l i q u i d a t o r  argued t h a t  such dzmages could no t  
yr$ 

be givon p r i o r i t y  under Rule 129 in view of t h e  judgment of t h e  Supreme 
"I 

Court In Re. Van Hool LicArdle Ltd.,  Revenue Commissioners v Donne1l.y 
m 

(24 th  of February 1983,delivered by t h e  Chief J u s t i c e ) .  klr. Poley 

1 
and Mr. O'Keeffe f o r  t h e  defendants argued t h a t  p r i o r i t y  could be given. 

1 
The problem t h a t  I see  i s  t h a t  t he  defendants  a r e  i n  e f f e c t  ask ing  

'T 
f o r  judginent Fn advance on a hypo the t i ca l  s i t u a t i o n .  Arguments czn 

only  be made where t h e r e  i s  a ' l e g i t b u s  contradic tor t .  This would of 7 

n e c e s s i t y  have t o  be a c r e d i t o r  who would be z f f e c t e d  by the  judgment. 7 

However a b l y  t he  ca se  : aga in s t  g iv ing  p r i o r i t y  may be argued by Mr. Kell,p, 

h i s  c l i e n t ,  t h e  l i q u i d a t o r ,  i s  unaf fec ted  by t he  outccme, 
CI 

Therefore,  i t  appea l s to  me t h a t  t h e  cour t  must dec l i ne  t o  make any 

pronouncement on t h e  mat te r  which i s  ( a )  hypothet ical ,and (b )  where a l l  ' 

t h e  necessary p a r t i e s  are no t  before  t h e  cour t .  

-7 

The next  cons ide ra t i on  is  whethez, i n  view of t he  unce r t a in ty  about  

7 t t e p r i o r i t y o f t h e  h; rpothet icaldemages ,  the  cou r t  s h o u l d d e c l i n e  t o  , 



12k 

g r a n t  an in junc t ion .  

In my opin ion  t h o r e  i s  an nrguable  case  that damages paid  on f o o t  

of an undertaking g iven  by a l i q u i d a t o r  on behalf  of e company i n  order 
I 

t o  get i n  a s s e t s ,  is an expense p rope r ly  incurred.  

I do no t  t h ink  t h a t  i n t e r p r e t a t i o n  is prpcjuded by the judgment 

o f  t h e  Chief J u s t i c e  I n  Re. Van Hool McArdle Ltd .  

In that case one of t h e  ques t ions  which the c o u r t  was asked t o  

anawer was whether capital gains tax payable on a  sa le  was an expense 

incurred i n  t h e  r e a l i s a t i o n  of an a s s e t  within t he  meaning of Rule 129. 

That was answered i n  the  nega t ive  i n  t h e  High Court and was n o t  appealed. 

Therefore i t  d id  n o t  f a l l  t o  t h e  Supreme Court t o  cons ider  the  mebning t o  be 

a t t a c h e d  t o  the  ptmaso "fees and expensee p r o p e r l y  i nca r r ed  i n  p re se rv ing ,  

r e a l i s i n g  o r  e e t t i n g  i n  t h e  a s s e t s N .  The Judgment of tile Chief J u s t i c e  

effectively d e a l t  wi th  t h e  slbsequent paregraphs of Rule 129, i.e. p r i o r i t i e s  

a f t e r  payment of f e e s  and expenses  incur rod  i n  p rese rv ing ,  r e a l i s i n 8  o r  - 
getting in t he  a s s e t s .  

S i n c e , i n  my opin ion ,  an i n t e r p r e t a t i o n  allovring p r i o r i t y  t o  damages 

payable on foo t  of an  u n d e r t a k h e  i s  n o t  r u l ed  ou t  by v i r t u e  of t h e  judgment 

of t h e  Supremo Court ,  I propose t o  accept t h e  undertaking as t o  dameges 

given by t h e  l i q u i d a t o r  on behalf  of t h e  p l a i n t i f f  companies and g r a n t  

an i n t e r l o c u t o r y  i n j u n c t i o n  in its amendad form. The pa r t i e s  must 



await an ectual assessment of dauages on foot of that undertaking to 1 
find out if such damages in fact get  any p r i o r i t y  under Rule 129. 7 


