
THE HIGH COURT 

A . . . MacB. 

and 

'. MacB. . 

P l a i n t i f f  

Defendant 

JUDGbIENTof Barron, J,, de l ive red  the '6th day of J*e 1984 ; 

The p a r t i e s  i n  t h i s  case were marr ied on t h e  2nd October 1971 i n  

London. They have t h r e e  c h i l d r e n ,  Cc . . born on t h e  9 t h  January 

1973; HI , born  on t h e  25th A p r i l  1974; and P , born on t h e  25th 

Apr i l  1977. Fol lowing t h e i r  marr iage t h e  p a r t i e s  appear t o  have l i v e d  

i n  I r e l a a d ,  a t  f i r s t  i n  Monagfian and then  i n  County Wicklow. The 

marr iage broke down i n  the  year  1981. The w i f e  now l i v e s  w i th  t h e  th ree  

c h i l d r e n  of t h e  marriage i n  t h e  home of h e r  unc le  and aunt a t  Prehen 

House, Derry. The husband now l i v e s  a t  Crannagh C a s t l e ,  County Tipperary,  

wi th  a woman t o  whom he is n o t  marr ied and by whom h e  has had one c h i l d  who 

w a s  born on t h e  1 2 t h  J u l y  1983. 

The p a r t i e s  separa ted  on t h e  10 th  March 1981. The wife  brought with 

h e r  h e r  two younger c h i l d r e n  and went t o  l i v e  with h e r  unc le  and aunt.  



'headsst c h i l d  remained with h e r  f a the r .  No proceedings were issued 
m 

u n t i l  the  17th  December 1981 when the  wife commenced proceedings seeking 

m 

orders  pursuant t o  sec t ion  11 of the  Guardainship of 1 n f n n t s A ~ t , l 9 6 4 ; p u r s ~ l t  

m 

t o  sec t ion  1 2  of the Married Women's S t a t u s  A c t  1957; and pursuant to 

1"1 

sec t ion  4 of the Family Home Protec t ion  A c t  1976. These proceedings came 

m 
on f o r  hear ing  on t h e  1st Ju ly  1982 before Keane J. and were a t  hear ing  on 

t h a t  day, t h e  fol lowing day and on the  13th July 1982. On t h e  t h i r d  day "I 

of the  hear ing  t h e  matters  i n  d i s p u t e  were s e t t l e d  and a se t t l ement  was 

ru led  on t h e  14th July 1982. This consent provided f o r  t h e  custody of the  
rcrl 

t h r e e  ch i ld ren  t o  be granted t o  the  wife and provided f o r  acceae f o r  the 
m 

husband i n  t h e  Summer of 1982 and a t  Christmas of t h a t  year. Subsequent 

m 

access was t o  be as  agreed by the  p a r t i e s  o r  a s  ordered by the  Court. 

m 

The consent a l s o  d e a l t  with property matters and included a tenn t h a t  a 

m 

separa t ion  agreement would be executed by t h e  p a r t i e s  to  incorpora te  t h e  

terms of the  consent. This formal document has never been e i t h e r  p r e p a r c  

or  executed. n 

Access took place a s  arranged i n  the  Summer of 1982 and a t  Christmas , 

1982. I t  appears t o  have been agreed t o  f o r  a week a t  Eas te r  1983. No - 
agreement was forthcoming f o r  the  Summer 1983 and an app l i ca t ion  was 

CI 

brought by the  husband i n  May 1983. This  was heard on the  30th June 1983 

rrm 



3. 

a l s o  by Keane, J. He granted accese  to the  husband i n  r e s p e c t  of a l l  

t h r e e  c h i l d r e n  t o  be exe rc i sed  at t h e  husband's home du r ing  t h e  Summer 

hol idaye.  An i s s u e  i n  r e l a t i o n  t o  t h e  educa t ion ,  inc luding  t h e  r e l i g i o u s  

educa t ion ,  of t h e  c h i l d r e n  w a s  heard by Keane, J . ,  on the  1 2 t h  July 1983. 

No o r d e r  w a s  made on t h i s  a p p l i c a t i o n  o t h e r  t han  an order  f o r  c o s t s  i n  

favour  of t h e  wife. The c o s t s  of t h e  h e a r i n g  as t o  access were by t h e  

same o rde r ,  awarded t o  t h e  husband. 

The o r d e r  of t h e  30th June 1983 adjourned the  ques t ion  of f u r t h e r  

access u n t i l  the 3rd October 1983. The matter w a s  no t  heard on t h a t  

d a t e  due to  a genuine misunderstanding on t h e  p a r t  of t h e  husband's 

adv i se re  and no f u r t h e r  d a t e  w a s  a r ranged  f o r  such a hearing.  A s  no 

agreement could be reached f o r  a c c e s s  d u r i n g  t h e  Christmas hol idays  an 

a p p l i c a t i o n  w a s  brought by t h e  husband f o r  an o r d e r  of the  Court  to  o b t a i n  

such access. This  matter came be fo re  me on t h e  1 6 t h  December 1983 and 

a f t e r  h e a r i n g  o r a l  evidence 1 made an  o r d e r  f o r  acces s  f o r  a per iod  of 

seven days  commencing on t h e  26th  December 1983 t o  b e  ava i l ed  of a t  t h e  

husband's home. The matter aga in  came b e f o r e  m e  i n  Karch of t h i s  year  

when I w a s  informed t h a t  the  p a r t i e s  had been unable t o  agree the  terma 

of acces s  f o r  the E a s t e r  ho l idays .  A t  t h a t  stage I w a s  inf  o m e d ,  f o r  the  

f i r e t  t i m e ,  t h a t  d ivo rce  proceedings had been i s sued  i n  Northern I r e l and  



and t h a t  t h e  quest ion of access  had been brought before  t h e  Courts of t h a t  
rn 

j u r i sd ic t ion .  No hear ing  took place  before m e  but  the  husband undertook 
m 

t h a t  i f  access  was allowed t o  him he wouid r e t u r n  the  ch i ld ren  t o  Northern 

"1 

Irelnnd, This  undertaking was given aga ins t  a background of an agreement 

m 

t h a t  such access would be provided provided the  undertaking w a s  given. On - - 

m 
t h i s  occasion I ind ica ted  t o  the p a r t i e s  t h a t  t h e  h i s t o r y  of app l i ca t ions  

to the  Court f o r  access showed t h a t  t h e r e  was no reason why t h e  p a r t i e s  c o u T  

not agree access  without always having t o  come t o  Court and t h a t ,  i n  respec$ 

of f u t u r e  app l i ca t ions ,  whichever party was being i n t r a n s i g e n t  would be 

required t o  pay the  c o s t s  of such appl ica t ions .  No agreement appears t o  
F1 

have been reached i n  r e l a t i o n  t o  the  Summer 1984 and the  husband has,  again, 
rC1 

brought an app l i ca t ion  f o r  access. This  was heard by m e  on t h e  23rd May 

1 

when I hnd the  b e n e f i t  of f u r t h e r  o r a l  evidence. 

1 

A t  t h i s  hear ing  t h e  w i f e  sought t o  deny he r  husband access  i n  

R 

Tipperary. She gave evidence t o  the  e f f e c t  t h a t  when P. re turned 

from h i s  last v i s i t  t o  h i s  f a t h e r  h i s  h a i r  was q u i t e  badly singed. Though " 

asked by m e  a s  t o  thd a rea  and ex ten t  of the  s ing ing  she was q u i t e  unable 

t o  answer e i t h e r  of theae ques t ions  o t h e r  than t o  say i t  was on t h e  top  - 
of h i s  head. The evidence which I accept  i n  r e l a t i o n  t o  t h i s  matter i s  

r"l 

t h a t  P was asked by h i s  f a t h e r  t o  bum rubbish i n  a haggard. The 
Cr;t 



5. 

rubbish c o n s i s t e d  mainly of newspapers and o l d  t i n  cane. No acce l e ran t  

of any s o r t  was wed o t h e r  than a match. P: ' a  f a t h e r  w a s  no t  present  

and no one i s  a c t u a l l y  aware of what happened. The s i n g i n g  w a s  no t iced  

subsequent ly a t  lunch-time. This was t h e  only  f r e s h  a l l e g a t i o n  made 

a g a i n s t  t h e  husband on t h a t  date .  Th i s  a l l e g a t i o n  i e  made by the  w i f e  i n  

the  con tex t  of a l l e g a t i o n s  by h e r  t h a t  on two s e p a r a t e  occas ions  t h e  

husband was g u i l t y  of mal ic ious  damage t o  property.  The f i r s t  of t h e s e  

occasions was i n  1974 when it is a l l e g e d  t h a t  he  set  f i r e  to a house which 

he had e i t h e r  j u s t  s o l d ,  o r  was j u s t  about  t o  sell. The second relates 

t o  t h e  damage t o  a j e e p  i n  t he  year  1981. Both t h e s e  a l l e g a t i o n s  were 

made i n  the course  of t h e  hea r ing  las t  December and a l s o  be fo re  Keane J. 

i n  June 1983. A t  t h i s  h e a r i n g  evidence i n  r e l a t i o n  t o  t h e  1974 inc iden t  

was given by Garda L who i s  a t t a c h e d  t o  t h e  Templemore S t a t i o n  i n  

County Tipperary.  The premises concerned were known as Laragb House and 

had e i t h e r  been s o l d  o r  were about  t o  be  s o l d  t o  a M r .  HcD . Garda 

L * s involvement occurred i n  October 1983. Apparently,  a complaint wae 

made to him by the  husband t o  t he  e f f e c t  t h a t  t h e  McD * s w e r e  s eek ing  

t o  blackmail  t h e  husband i n  r e l a t i o n  to  t h e  inc iden t .  H e  was c a l l e d ,  by thc 

husband, t o  the, husba'nd s h b m e ,  where he m e t  t he  husband, t h e  l a d y  w i t h  whom he 

now. l i v e s - a n d  YF, and Mrs. M c D  .The husband made a l l e g a t i o n s  a g a i n s t  



the  AlcD and the  bIcD . made a l l e g a t i o n s  a g a i n s t  the husband. I n  
Carl 

t h e  course of h i s  inves t iga t ion  of the  mat ter  Garda L. obtained a  
m 

statement f r o b  the  husband, dated tho 27th October 1983, i n  which t h e  

Cnl 

husband admitted caus ing a  f i r e  a t  Laragh House i n  the  month of March 1974 

7 

A s  t h e  husband had indica ted  a s  much i n  December 1983, t h i s  d id  not 

rPI 

mate r i a l ly  a l t e r  t h e  evidence i n  r e l a t i o n  t o  t h i s  a l l ega t ion .  The second 

inc iden t  of which the  wife complains took place i n  March 1981. I t  was 

one of many inc iden t s  which took place between the  24th February 1981 and F, 

t he  10th  March 1981 when the p a r t i e s  separated. There is no point  i n  - 
going i n t o  these  matters.  They have not  been d e a l t  with i n  evidence bef ore 

rn 

me and I am aware of them only from a  perusa l  of t h e  a f f i d a v i t s .  The 
m 

husband admits t h a t  he damaged a  jeep  and t h a t  h i s  reason f o r  so  doing was 

1 

h i s  annoyance with h i s  wlfe and two of h e r  r e l a t i v e e  and t h a t  h i s  purpose 

7 

was t o  prevent  them from leaving the  fami ly  home. This  reason was s i m i l a r  

t o  t h a t  pu t  forward i n  r e l a t i o n  t o  the 1974 inc iden t  i n  t h a t  it w a s  causedm 

by an i r r a t i o n a l  d i s l i k e  of M r .  and Mrs. HcD In  the  course of the  

present  hear ing  it was a l s o  put  t o  the husband as it had been put  t o  him , 

i n  the  course of the  hear ing  i n  Decepnber l a s t  t h a t  he had threatened,  i f  - 

he was prosecuted f o r  the  malicious burning i n  1974, t h a t  he would k i l l  - 
h i s  chi ldren .  The wife a l s o  again a l leged t h a t  the  husband had allowed 

n 



R! t o  f a l l  o f f  a  bicycle dur ing one of t h e  holiday periods and t h a t  

he had c u t  h i s  knee as a r e s u l t .  A f u r t h e r  complaint which she made 

was t h a t  she objected  t o  t h e  chi ldren being brought i n  contact  with a 

Professor 8 and evidence was given t h a t ,  on t h e  14 th  March 1979, t h i s  

gentleman had been charged with possessing a camnbis  d e r i v a t i v e  contrary 

to s e c t i o n  78 of t h e  Eeal th  Act 1970 and had been given the  b e n e f i t  of the  

Probation Act. The evidence d i d  not  i n d i c a t e  whether o r  not  the chi ldren 

had i n  f a c t  been brought i n t o  such contact.  

The wife  gave evidence shor t ly  on 28th May. She made two f u r t h e r  

complaints which had not  been made on 23rd May b u t  had been made i n  

. December t o  the  e f f e c t  t h a t  H had re turned home once with a cough and 

once wi th  a burnt  f inger .  She a l s o  admitted being an in-pat ient  i n  a 

psych ia t r i c  h o s p i t a l  f o r  two weeks i n  1980 and t ak ing  medication a t  t h a t  

s tage  f o r  such condition. 

I n  a d d i t i o n  to the  evidence which I have indicated ,  evidence was 

a l s o  given by a D r .  L - B: ., a consul tant  psycholog$st, p rac t i s ing  

i n  Belfast .  This  witness had assessed the  th ree  ch i ld ren  i n  the  

presence of t h e i r  mother. She had, unfortunately,  made no assessment 

o f ,  nor had she been i n  a posi t ion ,  to make any assessment of the  f a t h e r  

o r  of h i s  r e l a t i o n s h i p  with his chi ldren.  By agreement a r e p o r t  on 

H was handed i n t o  t h e  Court. The pos i t ion  of E i s  somewhat 

d i f f e r e n t  from t h a t  of the  o t h e r  two chi ldren i n  t h a t  i n  h i s  earlier 



yea r s  t h e r e  was a suggestion of autism. Whether o r  no t  t h i s  w a s  an accura te  
rl 

d iagnos i s  a t  the  t i m e ,  it i s  clear t h a t  H - '  no longe r  s u f f e r s  from any 

'-1 

such complaint.  I n  a d d i t i o n  H is be ing  educated i n  a preparatory 

n 

echo01 i n  Winchester whereas h i s  b r o t h e r  and h i s  s i s t e r  are be ing  

T 

educated a t  a l o c a l  school  i n  Derry. The t eno r  of this  witness*^ evidence 

m 
w a s  t h a t  H was a g e n t l e ,  s e n s i t i v e  l i t t l e  boy, very  much a t  ease  wi th  

h i s  mother b u t  who through t h i s  t i m i d i t y  was f e a r f u l  of h i s  f a t h e r .  She 7 

suggested t h a t  h i s  f a t h e r  should be encouraged t o  come t o  t h e  North t o  see ,  

him on a d a i l y  b a s i s  whcre H- would have the  emotional s e c u r i t y  of 
m7 

knowing t h a t  h i s  mother was not  t oo  f a r  away. D r .  B s a i d  i n  r e l a t i o n  
C1 

t o  c. .:-*:A:> t h a t  she  was a l s o  apprehensive and a f r a i d  of h e r  f a t h e r ,  b u t  
rl 

l e s s  s o  t h a n  H,. . , . She was s a t i s f  l e d  t h n t  ahe loved h e r  f a t h e r .  I n  

m 

r e l a t i o n  t o  P. ' .' ' , she  s a i d  t h a t  he saw himself as be ing  h i e  f a t h e r ' s  

rn 

f r i e n d  and would accept  access  on any terms. She s a i d  t h a t  C . .  - 

m found h e r  f a t h e r  moody and t h a t  he became angry i n  s i t u a t i o n s  which 

C. w a s  unable t o  con t ro l .  So far  as K w a s  concerned h i s  - 

a t t i t u d e  appears  t o  be t h a t  h i s  f a t h e r  is g e n e r a l l y  c r o s s  and t h a t  he  can , 

do noth ing  t o  avoid  h i s  f a t h e r ' s  d i s p l e a s u r e  and t h a t  t h i s  has  t h e  e f f e c t  
bl 

of f r i g h t e n i n g  him. D r .  B ' 8  view was t h a t  a l l  t h ree  c h i l d r e n  should - 
have access  toge ther .  

m 



It was suggested i n  t h e  course of t h i s  hearing t h a t  papers had 

been sent  t o  the Director  of Public Prosecutions r e l a t i n g  to  the 1974 

f i r e  and t h a t  the  p a r t i e s  were waiting f o r  a decision. This w a s  patent ly 

incorrect .  It may well be t h a t  the papers were sent  t o  the Director of 

Public Prosecutions following the obtai* of the statement in October 

1983, If so, no s t e p s  have been taken and with a lapse of seven months 

since t h a t  statement w a s  made it seems unl ike ly  t h a t  the Director is  

going t o  take any s t e p s  a t  th is  stage. It w a s  a l s o  suggested by the w i f e  

that the t h r e a t  t o  k i l l  his  chi ldren was made known t o  her  i n  April  of 

this year, She may again have heard such a l legat ion ,  but as i t  was a 

matter r a i s e d  i n  December, i t  was nothiqg new. The a l l ega t ion  againat 

Professor S i s  based upon the wife's personal d i s l ike  of this individual.  

The evidence shows t h a t  the  two fami l i e s  including the wife saw much of 

each o ther  while they both l ived  in Dunlavin. If the chi ldren were being 

introduced t o  drugs t h i s  would be a very ser ious  matter, But there is  no 

such a l legat ion .  If there is  evidence t h a t  the husband is  bringing the 

chi ldren  i n t o  contact  with persons who a re  undersirable,  t h i s  is a matter 

which the  Court must then consider, It does not a r i s e  at present. The 

a l l ega t ions  in respect  of harm which has befa l len  P and H are matters 

which, of course, must be taken i n t o  consideration. I . t h i n k i t ~ ~ a ~ a  



seven should be allowed t o  handle matchas. I t h i n k  it even more unwise 
m7 

t h a t  a  c h i l d . o f  seven should be  allowed t o  handle matches and t o  set 

m 

f i r e  t o  newspapers on h i s  own without  superv is ion .  However, I do n o t  

m 

t h ink  t h a t  t h i s ,  of i t s  own, j u s t i f i e s  any sugges t ion  t h a t  the  f a t h e r  is 

n 

u n f i t  t o  have s l e e p i n g  acces s  with h i s  ch i ld ren .  

+--I 

I have formed a view as to the r e l a t i v e  merits of t h e  c a s e s  being 

put forward by the husband and t h e  w i f e  r e spec t ive ly .  Both p a r t i e s  have m 

a h i s t o r y  of p s y c h i a t r i c  i l l n e s s .  I n  the c a s e  of t he  husband t h i s  has  
lml 

manifested itself i n  one i n c i d e n t ,  s e v e r a l  yea r s  p r i o r  t o  h i s  marriage, and 
rrrl 

by h i s  acts i n  r e l a t i o n  b Laragb House i n  1974 and the j e e p  i n  1981. 
r? 

The s i g n i f i c a n t  f e a t u r e  of these  latter two i n c i d e n t s  i s  that on both 

m 

occasions t h e  husband vented b b  anger  a g a i n s t  a m a t e r i a l  t h i n g  and on 

? 

both occas ions  t o  depr ive  those  a g a i n s t  whom he  was ven t ing  h i s  anger. 

7 
On n e i t h e r  occasion i s  t h e r e  any suggeet ion t h a t  he sought  t o ,  o r  made 

any a t tempt  t o ,  vent  h i s  anger  a g a i n s t  any person, whether h i s  w i fe ,  h i s  " 

ch i ld ren ,  h i s  w i fe ' s  r e l a t i v e s  o r  anyone e l s e .  It seems t o  m e  that i f  h h  

was eve r  going  t o  show v io l ence  towards i n d i v i d u a l s  t h a t  t h e  circumstances- 

l ead ing  up t o  t h e  inc iden t  i n  1981 would have been such circumstances.  
e 

A t  the h e a r i n g  l a e t  December, evidence w a s  g iven  on behnlf of the husband 
P7 

by P * SI , a  l o c a l  s o l i c i t o r ,  who s a i d  t h a t  he d id  n o t  know t h e  

C? 



husband,whom h e  found t o  be a withdrawn 8 o r t  of person, very w e l l  b u t  t h a t  

he had known t h e  l ady  wi th  whom the  husband was now l i v i n g  a l l  her  l i f e .  

He gave ev idence  t h a t  he had gone wi th  h i s  w i f e  and two ch i ld ren ,  aged 

e i g h t  and s ix ,  f o r  lunch on one occasion.  He s a i d  t h a t  t he  three ch i ld ren  

of t he  parties t o  t h e s e  proceedings w e r e  p r e sen t ,  t h a t  they  were wel l  

behaved and t h a t  they played happ i ly  w i th  h i s  ch i ld ren .  I was q u i t e  

s a t i s f i e d ,  on  t h a t  occasion,  t h a t  t he  husband was a s u i t a b l e  person t o  be 

allowed s l e e p i n g  acces s  with h i s  ch i ld ren .  I see no reason  from any of 

t h e  ev idence  which I have heard on t h i s  occasion,  most of which has  been 

r epea t ed ,  t o  cons ide r  a l t e r i n g  my view on t h a t  a spec t  of t h e  matter. 

The w i f e ' s  h i s t o r y  of p s y c h i a t r i c  d i s t u r b a n c e s  commenced wi th  two 

s e p a r a t e  i n c i d e n t s  p r i o r  t o  h e r  marriage. S ince  h e r  marr iage she  had a 

r ecu r rence  of h e r  i l l n e s 8  i n  January 1980 as a result of which she became 

an i n -pa t i en t  i n  a p s y c h i a t r i c  h o s p i t a l  i n  Dublin f o r  a per iod  of 

approximately two weeks. Following h e r  r e t u r n  home, a f t e r  t h i s  period i n  

h o s p i t a l ,  h e r  h e a l t h  improved and w a s  completely recovered by September 

1980. I t  was, by v i r t u e  of h e r  husband's b e l i e f ,  t h a t  h e r  h e a l t h  w a s  

a g a i n  d e t e r i o r a t i n g  i n  the  month of February 1981 t h a t  he asked h e r  

r e l a t i v e s  f o r  a s s i s t a n c e .  1 am unable t o  assess on any evidence which 1 

have heard whether o r  n o t  t h e r e  w a s  any recur rence  a t  t h a t  stage of the 



wife ' s  i l l n e e s .  
m 

In  h e r  evidence D r .  E gave h e r  assessmont of t he  wi fe  as being 
n l  

gen t l e ,  timid and apprehensive and as a person who i s  no t  a s s e r t i v e  and 

rn 

found it d i f f i c u l t  t o  v e r b a l i s e  (sic). A t  t h e  hea r ing  i n  December l a s t  

7 

1 found t h e  wife  clear i n  h e r  evidence. However, a t  the hear ing ,  on t h i e  

II 

occasion,  I found h e r  unable t o  exp res s  h e r s e l f ,  slow to answer ques t ions  

almost t o  t h e  p o i n t  of be ing  unable t o  do so. She appeared t o  be under - 
a cons iderable  stress and seemed t o  m e  t o  be unwell. 

I t  is undoubtedly a  d i f f i c u l t  s i t u a t i o n  f o r  both t h e  f a t h e r  and the - 
mother and the ch i ld ren .  The f a t h e r  and mother are l i v i n g  i n  d i f f e r e n t  

n 

p a r t s  of t h e  country and, obviously,  t h e  c h i l d r e n  can  only s e e  t h e  o t h e r  
(1 

pa ren t  a t  r e l a t i v e l y  l o n g  i n t e r v a l s  of time and then  only f o r  r e l a t i v e l y  

rn 

s h o r t  per iods.  It-seems to m e  t h a t  it would be unwise t o  c u r t a i l  such 

P1 

pe r iods  of acces s  more than i s  a b s o l u t e l y  necessary f o r  t h e  we l f a re  of the 

r7 
c h i l d r e n  themselves. The husband is a withdrawn personal i ty .  He seems 

t o  be serious-minded and humourless. I f u l l y  accept  t h e  a l l e g a t i o n  madem 

a g a i n s t  him by D r .  8 .  t h a t  h i s  two o l d e r  c h i l d r e n  might f i n d  him rC1 

unpredic tab le  and bad tempered. However, i t  must be taken i n t o  account 
.l 

t h a t  young c h i l d r e n  who are t i m i d ,  g e n t l e  and s e n s i t i v e  are l i k e l y  to find - 
a person of t h e  c h a r a c t e r  of t h e i r  f a t h e r  as being  bad tempered, The 

n 
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suggested a c c e s s  by D r .  B i s  t h a t  he should s e e  t h e m  on ly  f o r  s eve ra l  

hours d u r i n g  each  day of the  acces s  period. The way t h a t  t h e  wife  pu t s  

i t  is t h i s .  She s a y s  he is t h e i r  f a t h e r ;  "I don' t deny him access but  1 

don ' t  want i t  t o  be i n  Tipperary. I have never  denied him acces s  i n  

Northern I r e l a n d  wi th  a s o c i a l  worker p re sen t  and i n  a plnce where the 

s o c i a l  worker can  survey them.*' There are cases where, as a r e s u l t  of t h e  

h i s t o r y  of t he  fami ly  break-up and as a r e s u l t  of the h i s t o r y  of marital 

d i sco rd  which h a s  s e r i o u s l y  a f f e c t e d  t h e  children,tt&itisnecessary t o  

r e h a b i l i t a t e  t h e  c h i l d r e n  towards the  pa ren t  wi th  whom they are no t  t hen  

res id ing .  Such circumstances do not  e x i s t  i n  t h e  p re sen t  case. When t h e  

p a r t i e s  s p l i t  up i n  March 1981 C - - - - +  remained with h e r  f a t h e r  from then 

u n t i l  t h e  h e a r i n g  i n  Court  i n  June and J u l y  1982. So f a r  as E , and 

P : are concerned t h e r e  has  been regular a c c e s s  t o  t h e i r  f a t h e r  i n  

Tipperary. There i s  no cause  f o r  t he  f a t h e r  t o  be  rehabiU&d i n  t h e  eyes 

of h i s  c h i l d r e n  o r  any of them. There i s  no suggest ion t h a t  e i t h e r  is 

be ing  harmed by t h e  form of access.  I t  seems t o  m e  t h a t  t o  seek t o  f o r c e  

acces s  i n  t he  North of  I r e l a n d  on a day time b a s i s  only would be  t o  p u t  a 

d e l i b e r a t e  b a r r i e r  between t h e  c h i l d r e n  and t h e i r  f a t h e r .  I t  is  e s s e n t i a l  

t h a t  t h e  c h i l d r e n  know t h a t  they  have a f a t h e r  and i t  is. e s s e n t i a l  t h a t  

t h e i r  f a t h e r  i s  able t o  t ake  t h e  p l ace  of a f a t h e r  i n  t h e i r  l i v e s .  The 



f a t h e r ' s  cha rac te r  cannot be  changed and f do no t  consider ,  f o r  a moment, 
Is? 

t h n t  the  s o r t  of acceaa suggested would, o r  could, possibly l ead  t o  any 
m 

b e t t e r  r e l a t i o n s h i p  between the  f a t h e r  and h i s  chi ldren.  I t  could only 

rT) 

exacerbate the matter.  I g e t  the  d i s t i n c t  impression t h a t  t h e  reason f o r  

1 

t he  opposition t o  acceea t o  the f a t h e r  is a d e s i r e  t o  p r o t e c t  the  wife. 

P1 

'he present  s i t u a t i o n  is, by no means, ideal.. The wife has a h i s to ry  of 

m mental i l l n e s s .  She r e s i d e s  i n  the  home of he r  uncle and aun t  with he r  

three chi ldren .  The home c i r c m s t a n c e e  of the  t h r e e  ch i ld ren  are virtualrh*ry 

akin  ta l i v i n g  with t h e i r  grand-parents. I apprecia te  t h a t  these  l a t t e r ,  

a r e  doing everything t h a t  they can to pro tec t  t h e i r  niece and h e r  chi ldren 
.I 

a s  they see i t  and I do not  s u m s t  t h a t  they are motivated i n  any way by 
P? 

acts of malice towards t h e  husband r a t h e r ,  they a r e  ac t iva ted  by a protective 

'1 

f e e l i n g  towards t h e i r  niece and, if the  consequences of t h a t  p ro tec t ive  

mrl 

f e e l i n g  r e s u l t  i n  s h u t t i n g  out  the  ch i ld ren ' s  f a t h e r ,  then they regad the 

P) 

as a consequence which cannot be avoided. 

P r i o r  t o  the  commencement of the  present  hear ing  Counsel on behalf 

of tho wife objected t o  the e x e r c i s e  of j u r i s d i c t i o n  by t h i s  Court on the- 

b a s i s  t h n t  the  chi ldren  were now l i v i n g  out  of the  j u r i s d i c t i o n  of the  Cowt  

and t h a t  t h e  ques t ion  of access was now the  sub jec t  matter  of legal 
CI 

proceedings i n  t h a t  o the r  ju r i sd ic t ion .  The mat ter  of access had already 
n 
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been heard and determined by m e  las t  December. I t  had a l r eady  been 

d e a l t  wi th  by M r .  J u s t i c e  Keane i n  June 1983. The proceedings i n  Northern 

I r e l a n d  were commenced on the  1 5 t h  November 1983 and no o b j e c t i o n  w a s  taken 

a t  t h e  h e a r i n g  on the  1 6 t h  December 1983 t h a t  i t  was more appropr i a t e  t h a t  

t h e  matters i n  d i s p u t e  between t h e  p a r t i e s  should be l i t i g a t e d  i n  t h e  

j u r i e d i c t i o n  where t h e  ch i ld ren  were p re sen t ly  r e s id ing .  I t  aeems t o  

me t h a t ,  having regard  t o  t h e  p a s t  h i s t o r y  of t hese  proceedings and t h e  

submission t o  t h e  j u r i s d i c t i o n  of t h i s  Court by t h e  w i f e ,  i t  is appropr i a t e  

t h a t  t h i s  Cour t  should cont inue t o  d e a l  w i th  t h e  a p p l i c a t i o n s  which a r e  

brought  before '  it. Nevertheless ,  i n  s o  d e a l i n g  wi th  t h e  matter t h i s  

Court  does n o t  i n t e n d  o r  wish t h e  Cour t  i n  Northern I r e l and  t o  be i n  anyPmy 

f e t t e r e d  i n  i t s  j u r i s d i c t i o n .  

I t ake  the view t h a t  it is i n  the  b e s t  i n t e r e e t s  of t h e s e  c h i l d r e n  

t h a t  they should have regular acces s  t o  t h e i r  f a t h e r  and t h a t  t h a t  access  

should be i n  t h e i r  f a t h e r 1  s home. I a l s o  t ake  the  view t h a t  t h e  access  

should ,  u n l e s s  circumstances make it d i f f i c u l t ,  be enjoyed by a l l  t h r e e  . .  

c h i l d r e n  a t  t h e  same t i m e .  Unfor tuna te ly ,  H has  school  ho l idays  which 

do n o t  c o i n c i d e  wi th  those  of h i s  b r o t h e r  and sister. For that reason,  

it may n o t  always be p o s s i b l e  f o r  t h e  a c c e s s  of a l l  t h r e e  c h i l d r e n  t o  take 

p l ace  a t  the  same t i m e .  



The order which I propose to make is t h a t  access  should be granted f o r  
F? 

s i x  weeks i n  each year of whiqh a t  l e a s t  one week should be i n  the 
m 

Christmas holidays,  one week i n  tho  Eas te r  holidays and two weeks i n  the  

"1 

Summer holidays. I leave i t  t o  the  p a r t i e s  t o  work out  the  ac tua l  da tes ,  

1 

which must be agreed not less than f o u r  weeks p r i o r  t o  the  commencement 

of each school holiday. 


