
THE H I G H  COURT 

1 9 8 2 1 8 7 6 2 ~  

BETWEEN : - 

SCAFFORM LIMITED 

and  

G & T CRAMPTON LIMITED 

P l a i n t i f f s  

Defendants  

Judgment o f  M r .  J u s t i c e  McMahon d e l i v e r e d  t h e  2 8 t h  d a y  of  November 1984 

The D e f e n d a n t s  were t h e  main c o n t r a c t o r s  f o r  t h e  new h o s p i t a l  a t  

Beaumont o u t s i d e  Dub l in .  They employed t h e  P l a i n t i f f s  t o  s u p p l y  t h e  

form work f o r  t h e  r e i n f o r c e d  c o n c r e t e  a t  u n i t  ra tes  p e r  l i n e a r  y a r d  o r  

c u b i c  y a r d .  Galway C o n s t r u c t i o n  L i m i t e d  had  a g r e e d  w i t h  t h e  P l a i n t i f f s  

t o  f i x  t h e  fo rm work a t  a g r e e d  l a b o u r  rates .  The b u i l d i n g  was 

commenced i n  1978. P r o g r e s s  w a s  d e l a y e d  b y  a number o f  f a c t o r s  o u t s i d e  

t h e  c o n t r o l  o f  t h e  p a r t i e s .  Both  p a r t i e s  r e c o g n i s e d  t h a t  t h e  d e l a y s  

were p r e v e n t i n g  t h e  P l a i n t i f f s  e a r n i n g  a n  a d e q u a t e  r e t u r n  on t h e  

i n v e s t m e n t  i n  t h e i r  fo rm work on t h e  s i t e  which  amounted t o  

a p p r o x i m a t e l y  £400 ,000 .  Mee t ings  t o o k  p l a c e  i n  t h e  Summer o f  1979 and 

an  agreement  was r e a c h e d  on a f a i r e r  way o f  r e m u n e r a t i n g  t h e  P l a i n t i f f s .  

L e t t e r s  dated t h e  2 7 t h  J u n e  and  t h e  3 r d  J u l y ,  1979,  w e r e  exchanged  

between t h e  p a r t i e s  t o  se t  o u t  t h e  t e r m s  o f  t h e  ag reemen t .  I f i n d  t h e  

terms o f  t h e  ag reemen t  were t h a t  t h e  P l a i n t i f f s  would b e  p a i d  f o r  

s u p p l y i n g  and  f i x i n g  t h e  form work e v e r y  two weeks by  a payment made up 



of a  labour  component based on t h e  schedule  of r a t e s  o r i g i n a l l y  quoted 

by Galway Cons t ruc t ion  Company Limited t o  t h e  P l a i n t i f f s  and a  

m a t e r i a l s  component c a l c u l a t e d  on t h e  h i r e  of t h e  m a t e r i a l  on s i t e  a t  

t h e  P l a i n t i f f s  s t a n d a r d  r a t e s  of h i r e  l e s s  25% and 2$% s p e c i a l  

d i scount .  The Defendants were t o  be r e s p o n s i b l e  f o r  any damage t o ,  

t h e  maintenance o f ,  and l o s s  of t h e  P l a i n t i f f s 1  m a t e r i a l s  on s i t e ,  

f a i r  wear and t e a r  excepted  and f o r  r e t u r n  of m a t e r i a l s  on s i t e  t o  t h e  

P l a i n t i f f s  . 
From t h i s  t i m e  u n t i l  t h e  22nd June, 1981, t h e  P l a i n t i f f s  

r ece ived  p e r i o d i c a l l y  from t h e  Defendants two payments, one r ep re sen t ing  

a payment f o r  form work m a t e r i a l s  and t h e  o t h e r  t h e  labour  component 

f o r  f i x i n g  t h e  m a t e r i a l s .  The P l a i n t i f f s  passed on t h e i r  own cheque 

f o r  t h e  l a t t e r  sum t o  Galway Cons turc t ion  Company Limited.  

On t h e  22nd June,  1981, t h e  Defendants ceased t o  make any payment . 

t o  t h e  P l a i n t i f f s  i n  r e s p e c t  of t h e  use  of P l a i n t i f f s 1  m a t e r i a l s .  The 

Defendants cont inued  t o  u se  t h e  m a t e r i a l s  though on a reduc ing  s c a l e  

a s  t h a t  p a r t  of t h e  work was t a p e r i n g  o f f  and they  cont inued t o  send 

t o  t h e  P l a i n t i f f s  payments f o r  t h e  labour  provided by Galway 

Cons t ruc t ion  Limited.  The P l a i n t i f f s  d i d  no t  welcome t h e  ending of 

payments but  t h e y  acquiesced  i n  i t  and I f i n d  t h a t  bo th  s i d e s  

expected t o  make a  f i n a l  s e t t l e m e n t  between them a t  an e a r l y  d a t e  

under which t h e  Defendants would purchase any form work m a t e r i a l  they 

wished t o  r e t a i n ,  r e t u r n  t h e  remainder t o  t h e  P l a i n t i f f s  and pay any 

sums ou t s t and ing  f o r  use  of t h e  m a t e r i a l .  The P l a i n t i f f s  ceased t o  

i nvo ice  t h e  Defendants f o r  use  of m a t e r i a l s  on s i t e  and t h e  Defendants 

r e tu rned  p a r t  of t h e  m a t e r i a l  from t ime t o  t i m e .  The contemplated 

meetings d i d  no t  t a k e  p l a c e  and on t h e  31s t  March, 1982, t h e  P l a i n t i f f s  

invoiced t h e  Defendants f o r  t h e  use  of m a t e r i a l s  f o r  t h e  pe r iod  

31s t  August, 1981, t o  20th  December, 1981, and 4 th  January,  1982 t o  



r 2 8 t h  March, 1982 and  n o t i f i e d  t h e  Defendan t s  t h a t  h i r e  c o n t i n u e d s i n c e  t h e  

2 9 t h  March, 1982 ,  a t  E1,896 p e r  week. The l a t t e r  f i g u r e  w a s  based  on 
P 
I t h e  amount of t h e  P l a i n t i f f s '  materials on t h e  s i t e  a c c o r d i n g  t o  

t h e i r  r e c o r d s .  

P l a i n t i f f s ' c l a i m  f o r  s u p p l y  o f  form work 

r" I f i n d  t h a t  a l l  payments  d u e  t o  t h e  2 1 s t  J u n e ,  1981, e x c e p t  t h e  

sum o f  f 6 , 0 5 4  w i t h  V.A.T. f 9 9 6  m u n t i n g t o £ 7 , 0 5 0  were p a i d .  A t  t h e  

I"" 
I m e e t i n g  o f  t h e  3 0 t h  J u l y ,  1981 ,  be tween  t h e  p a r t i e s  t h e  Defendan t s  

s t a t e d  and  t h e  P l a i n t i f f s  a c c e p t e d  t h a t  t h e  Defendan t s  would make no  

f u r t h e r  payments  b a s e d  on t h e  amount o f  material on t h e  s i t e  and  t h e  

r P l a i n t i f f s  were f r e e  t o  remove a n y  o f  t h a t  material t h e y  wi shed  t o  and 

any  f u r t h e r  u s e  by  t h e  D e f e n d a n t s  would b e  t a k e n  i n t o  a c c o u n t  i n  t h e  

r f i n a l  s e t t l e m e n t .  I h o l d  t h a t  i n  r e s p e c t  o f  t h e  u s e  o f  t h e i r  m a t e r i a l  

a f t e r  t h e  3 0 t h  J u l y ,  1 9 8 1  t h e  P l a i n t i f f s  w e r e  e n t i t l e d  t o  b e  
P 
I 

I : r e m u n e r a t e d  on a quantum m e r u i t  b a s i s  f o r  t h e . m a t e k i a 1  . a c t u a l l y  u sed .  'Ite 

$" e v i d e n c e  i n d i c a t e s  t h a t  Galway C o n s t r u c t i o n  Company L i m i t e d  c o n t i n u e d  
I 
I 

t o  f i x  form work some w h i c h  b e l o n g e d  t o  t h e  P l a i n t i f f s ,  some t o  

: I"" D o c k r e l l s  and  some t o  t h e  D e f e n d a n t s  and  payments  f o r  t h a t  l a b o u r  

c o n t i n u e d  t o  b e  made t o  t h e  P l a i n t i f f s .  I t  was t h e  d u t y  o f  t h e  
r" 

Defendan t s  i n  t h o s e  c i r c u m s t a n c e s  t o  keep  a p r o p e r  r e c o r d  o f  t h e  

r u s e  made o f  t h e  P l a i n t i f f s '  materials b u t  t h e y  f a i l e d  t o  d o  s o .  I t  is 

my v i ew t h a t  i n  t h o s e  c i r c u m s t a n c e s  t h e  C o u r t  i s  e n t i t l e d  t o  award 

m 
damages on t h e  b a s i s  t h a t  o n l y  t h e  P l a i n t i f f s  form work was used  by  

a n a l o g y  t o  t h e  p r i n c i p l e  i n  cases o f  c o n v e r s i o n  o f  p u t t i n g  t h e  h i g h e s t  
P' 

v a l u e  on goods wh ich  t h e  D e f e n d a n t s  r e f u s e  o r  a r e  u n a b l e  t o  p r o d u c e .  

m The o n l y  g u i d e  I h a v e  t o  t h e  amount of  fo rm work u s e d  a f t e r  t h e  3 0 t h  

J u l y ,  1981,  are t h e  a m o u n t s p a i d  t o  Galway C o n s t r u c t i o n  Company Limi ted .  
PI 

I f i n d  t h i s  amount t o  b e  £90 ,000 .  I f i n d  t h a t  on a v e r a g e  t h e  amount 

p a i d  f o r  l a b o u r  f o r  f i x i n g  r e p r e s e n t e d  70% o f  t h e  t o t a l  p a i d  f o r  
m 

s u p p l y  and  f i x i n g  fo rm work.  On t h i s  b a s i s  t h e  t o t a l  c h a r g e  f o r  p l a n t  



r a n d  l a b o u r  would  be £ 1 2 8 , 5 7 0  a n d  t h e  p l a n t  component  is  t h e r e f o r e  

r' I f i n d  t h e  b a l a n c e  d u e  t o  t h e  P l a i n t i f f s  f o r  t h e  u s e  o f  t h e i r  

p l a n t  on  t h i s  c o n t r a c t  s h o u l d  be c a l c u l a t e d  as f o l l o w s : -  r 
i R e t e n t i o n  money d u e  2 1 s t  J u n e ,  1 9 8 1  £ 6 , 0 5 4  

F 
V.A.T. o n  r e t e n t i o n  money £ 996 

U s e  o f  p l a n t  a f t e r  3 0 t h  J u l y ,  1 9 8 1  £38, 570  

TOTAL £ 4 5 , 6 2 0  

L e s s  p a i d  o n  a c c o u n t  o n  1 7 / 5 / 8 2  £ 2 5 , 9 6 0  

N e t t  £ 1 9 , 6 6 0  

F The P l a i n t i f f s  are e n t i t l e d  t o  i n t e r e s t  a t  11% f r o m  t h e  2 1 s t  J u n e ,  1981 ,  

I t o  t h e  1 7 t h  May, 1 9 8 2 ,  o n  t h e  sum of f 4 5 , 6 2 0  a n d  o n  t h e  sum of  

$" £ 1 9 , 6 6 0  f r o m  t h e  1 7 t h  May, 1 9 8 2 ,  t o  date.  

P l a i n t i f f s t  c l a i m  f o r  damage t o  f o r m  work  

The P l a i n t i f f s  s e n t  s e p a r a t e  i n v o i c e s  f o r  damage t o  f o r m  work  t o  

r t h e  D e f e n d a n t s  on t h e  2 0 t h  November, 1 9 7 9 ,  t h e  1 4 t h  March,  1 9 8 0 ,  a n d  

! t h e  9 t h  A p r i l ,  1 9 8 0 ,  a m o u n t i n g  t o  £ 1 3 , 3 1 6  ( i n c l u d i n g  £ 1 , 9 5 2  V.A.T.). 
i 
r A f t e r  t h e  s t a t e m e n t  o f  c l a i m  was  del ivered a f u r t h e r  damage i n v o i c e  
I 

w a s  s e n t  t o  t h e  D e f e n d a n t s  a m u n t i n g  t o  .£357 ( i n c l u d i n g  f  7 5  V.A.T. ) . 
I a c c e p t  t h e  e v i d e n c e  of M r .  John F r a n c o i s  a n d  t h e  P l a i n t i f f s '  r e c o r d s  

as  t o  t h e  q u a n t i t y  o f  f o r m  work  damaged,  t h e  c o s t  o f  r e p a i r i n g  t h e  
- $" 

r e p a i r a b l e  items a n d  t h e  v a l u e  o f  t h e  u n r e p a i r a b l e  i t e m s .  

P I t h e r e f o r e  f i n d  t h e  P l a i n t i f f s  are e n t i t l e d  t o  r e c o v e r  u n d e r  t h i s  

h e a d  f 1 3 , 3 1 6  w i t h  i n t e r e s t  a t  11% f r o m  t h e  1 2 t h  May, 1 9 8 1 ,  t o  d a t e  a n d  

T' £357 w i t h  i n t e r e s t  a t  11% f r o m  t h e  2 3 r d  March,  1 9 8 3 ,  t o  date .  

C l a i m  f o r  v a l u e  o f  e q u i p m e n t  n o t  r e t u r n e d  

The P l a i n t i f f s '  l e t t e r  o f  t h e  2 7 t h  J u n e ,  1 9 7 9 ,  r e f e r r i n g  t o  a 

m m e e t i n g  t h a t  d a y  b e t w e e n  M r .  J o h n  B u t l e r  o f  t h e  P l a i n t i f f s  a n d  

M r .  M i c h a e l  C a s s i d y  of t h e  D e f e n d a n t s  s t a t e d :  
I- 

" ( c )  G & T Crampton  L i m i t e d  f u r t h e r  a s s u m e  f u l l  r e s p o n s i b i l i t y  

m f o r  t h e  r e t u r n  o f  materials o n  t h e  s i t e  t o  S c a f f o r m  L i m i t e d " .  



The Defendan t s  r e p l y  o f  t h e  3 r d  J u l y ,  1979,  c o n f i r m e d  t h a t  t h e y  

a g r e e d  w i t h  t h e  p o i n t s  made i n  t h e  P l a i n t i f f ' s  l e t t e r  and  went on 

t o  s t a t e  more a c c u r a t e l y  t h e  b a s i s  o f  f u t u r e  payments  b u t  d i d  n o t  

d i s s e n t  on t h e  q u e s t i o n  o f  l i a b i l i t y  f o r  r e t u r n  of  m a t e r i a l s .  

Accord ing  t o  t h e  P l a i n t i f f s 1  r e c o r d s  and  t h e  e v i d e n c e  as t o  v a l u e  o f  

M r .  F r a n c o i s  wh ich  I a c c e p t  m a t e r i a l  t o  t h e  v a l u e  o f  £53 ,000  h a s  n o t  

been  r e t u r n e d  t o  t h e  D e f e n d a n t s .  The Defendan t s  s a y  t h e y  r e t u r n e d  a l l  

m a t e r i a l s  and  t h e  d i s c r e p a n c y  mus t  b e  d u e  t o  e r r o r s  i n  t h e  P l a i n t i f f s 1  

r e c o r d s ,  b e c a u s e  u n a u t h o r i s e d  r emova l  w a s  p r e v e n t e d  b y  a s e c u r i t y  

b a r r i e r  and  e x a m i n a t i o n  o f  a l l  l o r r i e s  l e a v i n g  t h e  s i t e  by  s e c u r i t y  

p e r s o n n e l .  The D e f e n d a n t s  a c c e p t  t h a t  t h e  amount c l a i m e d  by ' t h e  

P l a i n t i f f s  i s  i n  a c c o r d a n c e  w i t h  i n v o i c e s  s e n t  t o  t h e  Defendan t s  f o r  

d e l i v e r y  o f  material t o  t h e  s i t e  .and receipts s e n t  t o  t h e  Defendan t s  

f o r  t h e  r e t u r n  o f  materials  f rom t h e  s i t e .  On s u c h  a  l a r g e  c o n t r a c t  

t h e r e  are many ways i n  wh ich  fo rm work material c o u l d  go  a s t r a y  

n o t w i t h s t a n d i n g  t h e  s e c u r i t y  m e a s u r e s  i n  o p e r a t i o n .  I a m  s a t i s f i e d  

t h a t  fo rm work t o  t h e  v a l u e  of  £53 ,000  ( i n c l " d i n g  V.A.T . )  w a s  n o t  

r e t u r n e d  t o  t h e  ~ l a i n t i f f s ' a n d  t h e y  are e n t i t l e d  t o  r e c o v e r  t h i s  

amount t o g e t h e r  w i t h  i n t e r e s t  a t  11% from t h e  3 r d  J a n u a r y ,  1983 ,  t o  

d a t e .  

C o u n t e r c l a i m  

The D e f e n d a n t s  claim a sum o f  £244 ,000  which  t h e y  a l l e g e  w a s  

o v e r p a i d  t o  t h e  P l a i n t i f f s  i n  m i s t a k e  o f  f a c t  on f o o t  o f  demands by  

t h e  P l a i n t i f f s  f o r  payment  of  moneys f o r  equipment  and  work n o t  i n  

f a c t  s u p p l i e d  o r  d o n e .  The Defendan t s  s a y  t h a t  d u r i n g  t h e  c u r r e n c y  

o f  t h e  ag reemen t  t h e  P l a i n t i f f s  c o n s i s t e n t l y  demanded payment i n  

r e s p e c t  o f  equipment  wh ich  w a s  n o t  i n  f a c t  s u p p l i e d .  The o n l y  grounds 

p u t  f o r w a r d  by  t h e  D e f e n d a n t s i n  s u p p o r t  o f  t h i s  claim are t h a t  t h e  

Defendan t s  c a r r i e d  o u t  s t o c k t a k i n g s  of t h e  P l a i n t i f f s 1  equipment  on 

t h e  s i t e  on t h e  2 1 s t  May, 1979,  and  t h e  1 7 t h  May, 1981,  and  t h e  f i r s t  



I 
of  t h e s e  t h e y  a l l e g e  showed 5% d e f i c i e n c y  r e l a t i n g  t o  t h e  amount of 

$" m a t e r i a l  c l a imed  by t h e  P l a i n t i f f s  t o  be on s i t e  and t h e  second a  
I 

d e f i c i e n c y  of 1 0 % .  The Defendants  admit  t h a t  t h e y  d i d  n o t  do a  
v 
I 
( comprehensive s t o c k t a k i n g  b u t  c o n f i n e d  it t o  a l l  t h e  more v a l u a b l e  

P i t e m s  and a c c e p t  t h a t  t h e i r  check c o u l d  be  s u b j e c t  t o  a  5% margin 

I 
f o r  e r r o r .  The p u r p o s e  of t h e  1979 s t o c k t a k i n g  was t o  a s c e r t a i n  t h e  

amount of equipment  on s i t e  a t  t h e  commencement of  t h e  new method 

of payment a g r e e d  t o  i n  J u n e / J u l y ,  1979, and t h e  purpose  of t h e  

s t o c k t a k i n g  i n  1981 was t o  g i v e  t h e  Defendants  a  b a s i s  f o r  n e g o t i a t i n g  

a  f i n a l  s e t t l e m e n t  w i t h  t h e  P l a i n t i f f s  under  t h e  c o n t r a c t .  

The Defendants  gave t h e  P l a i n t i f f s  r e c e i p t s  f o r  a l l  m a t e r i a l s  

d e l i v e r e d  on s i t e  a f t e r  t h e  2 1 s t  May, 1979, and o b t a i n e d  r e c e i p t s  

from t h e  P l a i n t i f f s  f o r  a l l  m a t e r i a l s  r e t u r n e d  by t h e  Defendants  from 

t h e  s i t e .  The sums i n v o i c e d  by t h e  P l a i n t i f f s  t o  t h e  Defendants  f o r  

t h e  u s e  of materials are i n  a c c o r d  w i t h  t h e s e  r e c e i p t s .  During t h e  

two y e a r s  i n v o l v e d  t h e  Defendants  never  c l a imed  t h a t  t h e  sums i n v o i c e d  

f o r  t h e  u s e  of materials w e r e  o v e r s t a t e d .  The P l a i n t i f f s  k e p t  

m e t i c u l o u s  r e c o r d s  and t h e  Defendants  n e v e r  made t h i s  c l a i m  u n t i l  

t h e y  needed n e g o t i a t i n g  grounds  i n  s e t t l i n g  t h e  P l a i n t i f f s '  f i n a l  

c l a i m .  The onus i s  on t h e  Defendants  t o  show t h a t  t h e y  were 

! overcharged  and i n  t h e  c i r c u m s t a n c e s  i t  i s  a heavy onus .  I am 

W 
I s a t i s f i e d  t h a t  i t  h a s  n o t  been d i s c h a r g e d  and I d i s m i s s  t h e  . I 

c o u n t e r c l a i m .  
P 
I 



ADDENDUM 

I n  d e a l i n g  w i t h  t h e  P l a i n t i f f s '  c la im f o r  damages  t o  f o r m  work 

ear l ier  i n  t h i s  Judgment  when I s t a t e d  t h a t  I a c c e p t e d  t h e  e v i d e n c e  

o f  M r .  John  F r a n c o i s  a n d  t h e  P l a i n t i f f s '  r e c o r d s  as t o  t h e  q u a n t i t y  

o f  f o r m  work damaged,  t h e  cost of  r e p a i r i n g  t h e  r e p a i r a b l e  items 

a n d  t h e  v a l u e  o f  t h e  u n r e p a i r a b l e  i t e m s '  I o v e r l o o k e d  t h e  f o l l o w i n g  

i n v o i c e s  f o r  damages  t o  form work  w h i c h  t h e  P l a i n t i f f s  h a d  s e n t  t o  

t h e  D e f e n d a n t s :  

5 / 4 / 1 9 8 2  f 5 9 , 1 5 5 . 5 4  

1 4 / 1 0 / 1 9 8 2  E 2 , 9 2 2 . 6 1  

T o t a l  f 6 2 , 0 7 8 . 1 5  

I t h e r e f o r e  f i n d  t h e  P l a i n t i f f s  are e n t i t l e d  t o  r e c o v e r  t h e  

f o l l o w i n g  a d d i t i o n a l  sums u n d e r  t h i s  h e a d i n g :  

E59 ,155 .54  w i t h  i n t e r e s t  a t  11% f r o m  t h e  5 t h  A p r i l ,  1 9 8 2  

f 2 , 9 2 2 . 6 1  w i t h  i n t e r e s t  a t  11% f r o m  t h e  1 4 t h  O c t o b e r ,  1982.  


