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The Law Reform Commission is an independent statutory body established by the Law Reform
Commission Act 1975. The Commission’s principal role is to keep the law under review and to make
proposals for reform, in particular by recommending the enactment of legislation to clarify and modernise
the law. Since it was established, the Commission has published over 190 documents (Working Papers,
Consultation Papers, Issues Papers and Reports) containing proposals for law reform and these are all
available at www.lawreform.ie. Most of these proposals have contributed in a significant way to the
development and enactment of reforming legislation.

The Commission’s role is carried out primarily under a Programme of Law Reform. Its Fourth Programme
of Law Reform was prepared by the Commission following broad consultation and discussion. In
accordance with the 1975 Act, it was approved by the Government in October 2013 and placed before
both Houses of the Oireachtas. The Commission also works on specific matters referred to it by the
Attorney General under the 1975 Act.

The Commission’s Access to Legislation project makes legislation in its current state (as amended rather
than as enacted) more easily accessible to the public in three main outputs: the Legislation Directory, the
Classified List and the Revised Acts. The Legislation Directory comprises electronically searchable
indexes of amendments to primary and secondary legislation and important related information. The
Classified List is a separate list of all Acts of the Oireachtas that remain in force organised under 36 major
subject-matter headings. Revised Acts bring together all amendments and changes to an Act in a single
text. The Commission provides online access to selected Revised Acts that were enacted before 2006
and Revised Acts are available for all Acts enacted from 2006 onwards (other than Finance and Social
Welfare Acts) that have been textually amended.
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SUMMARY
Overview of the project on insurance contract law

Insurance contracts (or policies) are important because they often concern and affect the health,
homes, property and even the lives of ordinary people.

Every person travelling in a motor vehicle on a public road in Ireland at any time will have an
interest in the existence (or absence) of an insurance contract.

All responsible Irish employers, homeowners and many holidaymakers enter into or continue
insurance contracts in order to protect their employees, their homes, their property, their health and
the wellbeing of loved ones in the event of death.

As part of its Third Programme of Law Reform® the Commission has undertaken and completed a
review of the laws that govern and regulate the insurance contracts that affect ordinary people and
small businesses in Ireland in order to determine whether they are working properly or are in need
of reform.?

The Commission has concluded that, while recent EU and domestic legislation on the regulation of
insurance contracts has benefited ordinary people and small businesses in Ireland, there is a need
for further reform and that the relevant provisions should also be consolidated in a single statutory
framework. The draft Consumer Insurance Contracts Bill in Appendix B of the Report is intended to
give effect to this.

Insurance contract law principles and rules developed in 18th and 19th centuries should be
reformed to reflect bargaining powers of insurers and consumers in 21st century

Many of the laws that govern insurance contracts in Ireland today have their origins in 18" and 19"
century English court cases.’

The case law reflected an 18" and 19" century society in which the concept of insurance was at an
early stage and its transaction was often concluded in London ale or coffee houses such as that
owned in 1680 by a Mr Edward Lloyd. This would later become the insurance market Lloyd’s of
London.

Many of the principles identified and developed by English judges such as Lord Mansfield in cases
reported as long ago as 1766 and 1786° still apply to insurance contracts in Ireland.

Some of the principles identified in those early cases were codified in subsequent legislation, some
also dating from the 18" century but still applicable in Ireland.®

Report on Third Programme of Law Reform (LRC 86-2007), Project 34. This Report follows the publication of
the Commission’s Consultation Paper on Insurance Contracts (LRC CP 65-2011).

In Chapter 1, the Commission also explains why the Report does not review or make specific
recommendations concerning the laws governing insurance intermediaries, reinsurance, or marine, air or
transport insurance (MAT insurance).

The leading text in Ireland is Buckley, Insurance Law 3™ ed (Round Hall Thomson, 2012), and one of the
leading texts on English insurance contract law is Birds, Lynch and Milnes (eds), MacGillivray on Insurance
Law 12" ed (Sweet & Maxwell, 2012). Both texts describe the origins and development of insurance contract
law from the 18th century, including relevant case law and legislation.

Carter v Boehm (1766) Burr 1905.
De Hahn v Hartley (1786) 1 Term Rep 343.

For example the Life Assurance Act 1774, the Life Assurance (Ireland) Act 1866 and the Marine Insurance Act
1906.



Most were fair, reasonable, sensible, carefully argued, constructive and appropriate for 18" and
19" century British society, when most insurance contracts were concluded between insurers like
Edward Lloyd and ship-owners or wealthy landowners.

But are these principles appropriate for Ireland in the 21 century when most insurance contracts
are concluded between large (often multinational) corporate bodies or conglomerates with very
large financial, technical, actuarial and human resources’ and consumers with very limited
financial, technical and other resources?

Are they appropriate and do they provide sufficient protection for all Irish consumers, including
individuals and small businesses with differing levels of negotiating ability?

Do the laws accommodate consumers who wish to buy insurance contracts online and/or at short
notice?

The Commission has concluded that many of the principles and resultant laws that govern
contracts between insurers and consumers in Ireland are no longer appropriate and it recommends
the abolition of some of those principles and laws and their replacement with specific legislative
measures.

The Report is wide ranging. It reviews Irish law, the laws and Directives of the EU and comparable
laws in other countries.

The Report’s 105 recommendations for reform and statutory consolidation (as set out in the draft
Consumer Insurance Contracts Bill in Appendix B) include the following.

Recommendation that reforms should apply to consumers as defined for purposes of
Financial Services Ombudsman and under Consumer Protection Code 2012

In Chapter 1 the Commission explains why its recommendations should apply to consumers,
defined to include individuals and small businesses with a turnover of less than €3 million. This
definition of consumer is that used to define the statutory jurisdiction of the Financial Services
Ombudsman, which provides a mediation service on consumer insurance complaints, and in the
Central Bank’s Consumer Protection Code 2012, which contains important requirements on
insurance contracts.

Recommendation to replace the current pre-contractual duty of disclosure imposed on
consumers with a statutory duty to answer carefully and honestly specific questions posed
by an insurer that identify the material risks and the relevant information actually relied on
by the insurer

In the 18" century a duty was imposed on both parties to an insurance contract to disclose to each
other “material” facts likely to influence a “prudent insurer” in deciding to accept a risk or fix a
premium (the price charged).

The duty is based upon the principle that the relationship between the parties to an insurance
contract is one of the “utmost good faith” (“fuberrimae fidei”) and differs from the relationship
between the parties to most other contracts in that respect.

The duty extends even to information that a consumer ought to know might influence a hypothetical
“prudent” insurer.

Failure by a consumer to discharge this duty permits an insurer to avoid paying the claim and this
may occur in circumstances where a consumer has acted innocently and in good faith.

The insurance industry is an important financial services sector in Ireland, with insurance companies and
insurance broker firms employing over 20,000 people: see Appendix C, below.
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10.

11.

12.

13.

Although a Supreme Court judge observed in 1986° that the use of the word “utmost’ as an
additional epithet preceding “good faith” did not add anything to this principle, it is undeniable that
good faith is a desirable and necessary factor for the parties to an insurance contract.

However, insurers today are far better resourced and equipped than consumers to identify facts
that will be “material” to insurers in deciding to accept risks or fix premiums. The Commission has
therefore concluded that the onus should rest on insurers to identify such facts for consumers by
asking them specific questions.

This will allow insurers to identify all of the facts which insurers consider “material” to the risk to be
insured and to the price to be fixed. A corresponding obligation should be imposed on consumers
to answer those questions honestly and with reasonable care.

The reasons for these recommendations are discussed in detail in Chapters 2 and 3 of this
Report.

Recommendation that there should be proportionate remedies for innocent or negligent
mistakes by a consumer, but that insurers should continue to be able to repudiate liability
completely in cases of fraud

Under our current law, an innocent or negligent non-disclosure by a consumer enables insurers to
refuse to indemnify and pay claims made honestly under the insurance contract. This has resulted
in injustice, and the Commission therefore recommends that, where a consumer’s non-disclosure,
misrepresentation or other breaches of contract are innocent or due to negligence, insurers should
not be able to repudiate all liability under the insurance contract but should be required to make
proportionate payments to the consumer.

Any such payments would be proportionately adjusted to take account of the presence or absence
of carelessness by the consumer and whether the breach of contract actually affected the specific
risk undertaken by the insurer.

The Commission recommends, however, that where a consumer's non-disclosure,
misrepresentation or other breaches of contract are fraudulent (that is, where made intentionally or
recklessly), the insurer’s right to completely repudiate liability should remain. There must be clear
provisions within our laws which will deter fraudulent insurance claims.

The reasons for these recommendations are discussed in detail in Chapter 3 of this Report.

Recommendation that the concept of insurance warranties should be replaced with
statutory provisions allowing insurers to include provisions that precisely identify or define
the risk insured but which also protect consumers from unfair and unjust outcomes

“Warranties” in insurance contracts are special terms or conditions that permit a party to an
insurance contract (usually the insurer) to repudiate the contract and refuse to meet the claim if the
particular provision (the warranty) is breached.

This means for example that if a policyholder wrongly “warrants” that a particular type of burglar
alarm has been installed and the premises subsequently burns down as a result of faulty electrical
wiring, the insurer will probably be entitled to repudiate liability under the policy even though there
has been no connection between the breach of warranty (the absence of a burglar alarm) and the
event giving rise to the claim (a fire).

The strictness of the rule that a warranty must be “literally” complied with is illustrated by the facts
of the 18" century case De Hahn v Hartley.9

McCarthy J in Aro Road and Land Vehicles Ltd v Insurance Corporation of Ireland Ltd [1986] IR 403,
discussed in Chapter 2, below.

(1786) 1 Term Rep 343.



14.

15.

16.

17.

In that case the plaintiff had warranted that a ship would have a complement of 50 crewmen.
Although on departure from port only 46 were on board, a further six crewmen boarded at a
subsequent port.

The ship capsized in a storm and all 52 crew on board died. The insurer repudiated liability under
the insurance contract on the grounds that the plaintiff was in breach of the warranty from the time
the ship first departed port with a crew of less than 50. Although this had been remedied before the
loss occurred, and could not be regarded as directly related to the risk undertaken, the Court held
that the defendant was entitled to repudiate liability.

Declarations that particular provisions of the contract are “basis of contract” have been held to
make those conditions “warranties.”

For example, in Keenan v Shield Insurance Co Ltd™ the plaintiff had declared that his answers
were “true and complete in every respect” and were subject to the “basis of contract” warranty.

The High Court held that the plaintiff had included a relatively unimportant inaccuracy in an answer
to a question in the proposal form. However, because of the “warranty” that his answers were “true
and complete in every respect” the Court had to dismiss the claim “with considerable regret."ll

There have been many other cases highlighted by the courts where reliance by insurers on
breaches of “warranties” has appeared to be unfair and unjust and has failed to provide satisfactory
protection to consumers.

The Commission is therefore recommending the abolition of the concept of warranties in insurance
contracts and their replacement with statutory rules that will enable insurers to continue to include
provisions within contracts that (a) precisely identify or define the risk insured and (b) protect
consumers from the unfair and unjust effects of the current law.

The reasons for these and other related recommendations are provided in detail in Chapter 4 of
this Report.

Recommendation to abolish the requirement that a consumer must have an “insurable
interest” in the risk insured and to replace it with legislation that (a) requires a consumer,
when making a claim, to prove actual loss and (b) applies the principle of indemnity (that is,
that a policyholder cannot make a profit on any claim)

Since the 18th century insurance contract law has provided that a consumer may not recover a
benefit from an insurance contract unless he or she has some identifiable interest or expectation in
the risk insured: this is called an “insurable interest.”

This means that an insurer may enter into a contract purporting to insure a particular property, life
or risk but will not have to compensate the consumer/policyholder if he or she does not own or has
no interest in that property, life or risk.

This was not a legal requirement when insurance began to develop in England in the 16th and 17th
centuries but it became so during the 18th century because of concern that some insurance
contracts involved a high degree of moral hazard and smacked of gambling or wagering (which at
that time was regarded as a significant social evil).

It was suggested that some marine insurance contracts were being concluded by persons with
more interest in making claims for the failure of ships to arrive in port than in trading their cargo,
and that, in life insurance, an insurable interest was needed to prevent the risk of criminal activity.™

10

11

12

[1987] IR 113.
Ibid at 119 (Blayney J).

This included the risk of committing murder in order to recover under a life policy but, as discussed in Chapter
5 below, there is no evidence to support that contention.

4



18.

19.

20.

21.

As a result the law prohibited both gambling and any insurance contract that resembled gambling.

Regulated gambling is now permitted by law in Ireland but the “insurable interest” requirement
(described authoritatively as “a confusing and illogical mess”*®) remains in force for life insurance
and non-life indemnity insurance.

Insurance contracts are, of course, intended to compensate for loss, not to provide profit for the
consumer based on speculation.

However, in some circumstances (for example, cohabitants who wish to take out life insurance
contracts on one another, or family members who wish to insure premises owned by an elderly
parent who has failed to do so) insurers may refuse to pay claims because the consumer has no
“insurable interest” in the risk.

Modern insurers have sufficient technical and other resources to enable them to distinguish
between genuine insurance consumers and speculators or gamblers. These resources enable
them to make informed decisions before entering into insurance contracts.

The Commission acknowledges that an insurance contract should, in principle, indemnify a
consumer against an identified and proven loss and should not provide a means or mechanism that
would enable a consumer to profit from the outcome of a particular event.

However, no compelling reason has been advanced for the retention of the historical concept of
insurable interest in consumer insurance contracts and the Commission recommends its abolition
and replacement with legislative provisions that apply the principle of indemnity but protect the
interests of the parties to the contracts.

The reasons for these recommendations are discussed in detail in Chapter 5 of this Report.

Recommendation to permit third parties intended to benefit under an insurance contract to
make a direct claim against the insurer

In general, a person who is not party to a contract (a “third party”) does not have enforceable legal
rights under the contract even where the contract is intended to benefit him or her.

Subject to a few exceptions, this general rule (called the “privity rule”) applies to insurance
contracts.

The exceptions include statutory provisions for motor insurance policies that indemnify motorists
against claims made by third parties who are not party to the contract. These enable those third
parties to bring claims and recover compensation from insurers with whom they have no contract.™

However, the privity rule can make it difficult (and sometimes impossible) for third parties to obtain
the benefits to which they should be entitled under certain insurance contracts (such as public or
employer’s liability contracts).

This means that a (perhaps) seriously injured person cannot directly recover compensation from
the insurer of an employer or other person who has paid for and holds a valid insurance policy
expressly intended to benefit the injured person.

This can happen where the policyholder is a corporate body in liquidation, receivership or
examinership, or an individual who has died, is missing or whose decision-making capacity is in
question.

13

14

Merkin Reforming Insurance Law: Is there a Case for Reverse Transportation? A Report for the English and
Scottish Law Commissions on the Australian Experience of Insurance Law Reform (Law Commission of
England and Wales and Scottish Law Commission, 2007) at 78.

Similar statutory provisions enable injured parties to recover compensation from the Motor Insurers Bureau of
Ireland in the context of claims made against uninsured drivers.

5



22.

23.

24.

25.

Third parties in such circumstances find that they cannot bring a claim against the insurer to
recover compensation to which they are entitled.

Moreover, they cannot discover (a) the terms of the insurance contract, (b) if the terms of the
contract have been complied with by the parties, (c) if the insurer has agreed or refused to
indemnify or (d) the reasons for any refusal or departure from the terms of the contract.

Limited relief is provided to some third parties by section 62 of the Civil Liability Act 1961 but, in
light of the case law on its application in practice,™ the Commission considers that relief to be
inadequate.

The Commission recommends that legislative provisions should be enacted that would enable third
parties affected in this way to obtain relevant documentary and other information directly from
insurers and to bring claims directly against insurers where that is necessary and appropriate.

The reasons for these recommendations are set out in detail in Chapter 6 of this Report.

Recommendation to modify the subrogation rights of insurers in respect of some family,
personal and employer-employee relationships

In insurance contract law, subrogation (which means substitution) entitles an insurer to “step into
the shoes” of its policyholders in order to provide indemnity and secure its own rights as insurer.

In road traffic claims subrogation allows insurers to defend or settle claims made against their
policyholders and then to initiate claims in the names of those policyholders in order to recover
some or all of the compensation.

If an insured house-owner recovers compensation under a house fire policy, the insurer may
reclaim any sum that the house-owner would be entitled to recover from a third party.

This can give rise to difficulty in family relationships, in employer-employee relationships and in the
control of litigation.

Where a homeowner makes an insurance claim for damage to a dwelling caused by the
carelessness of a visiting relative, subrogation entitles the insurer to bring a claim against the
offending (and possibly uninsured) relative in the name of the insured homeowner.

This may result in unfair pressure being placed on the insured homeowner by an insurer not to
make an otherwise perfectly valid claim for compensation.

Some cases'® have demonstrated that, where a number of insurance contracts apply to the same
event, subrogation may have unintended consequences such as claims by insurers against the
employees of its policyholders.

The Commission believes that the current laws governing subrogation should be reformed and
modified in order to avoid unintended consequences for family and employer-employee
relationships.

The reasons for these recommendations concerning subrogation are contained in Chapter 7 of this
Report.

15

16

Dunne v PJ White Construction Co Ltd and Payne [1989] ILRM 803 and Hu v Duleek Formwork Ltd and Aviva
Direct Ltd [2013] IEHC 50.

Lister v Romford Ice and Cold Storage Co Ltd [1957] AC 1955, Sinnott v Quinnsworth Ltd and Durning [1984]
ILRM 523 and Zurich Insurance Co v Shield Insurance Co Ltd [1988] IR 174.
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26.

27.

28.

Recommendation to replace the post-contractual duty of good faith with specific statutory
duties, including a duty on consumers to pay premiums within a reasonable period and a
duty on insurers to handle claims and complaints promptly and fairly

The duty to act with “utmost good faith” continues throughout the term of an insurance contract and
during the period while a claim made by a consumer is being processed by an insurer.

As noted above, the Commission has recommended the abolition of the pre-contractual duty of
utmost good faith and, for similar reasons, recommends its abolition at the post-contractual stage.

The Commission recommends that it should be replaced by a number of specific statutory
obligations or duties, including a duty on consumers to pay premiums within a reasonable time and
a duty on insurers to handle claims and complaints promptly and fairly.

The reasons for these and other related recommendations are provided in detail in Chapter 8 of
this Report.

Recommendation to adapt existing legislation on unfair terms to insurance contracts

Existing Iegislation17 contains generally applicable rules on the enforceability (or otherwise) of
unfair contract terms. This legislation forms part of the “general good requirements” with which
insurers must comply.™®

While these rules apply to insurance contracts, the Commission recommends that (a) there should
be a specific statutory duty on insurers to draw attention to terms that are unfair or otherwise
onerous and (b) that the general statutory provisions concerning unfair contract terms should be
suitably adapted to insurance contracts.

The Commission also recommends that the law needs to be clarified so that insurance contract
terms will not be deemed unfair where they have actually been considered by the insurer in the
calculation of the premium and where they have been drawn to the attention of the consumer.

The reasons for these recommendations are set out in Chapter 9 of this Report.

Recommendation to consolidate and reform existing legislation to ensure that policyholders
receive clearly written information on the essential terms of the insurance contract,
including policy documents

Currently, insurers are required by legislation to provide policyholders with various written notices
and policy documents both at the pre-contractual stage and the post-contractual stage (for
example, at renewal).

However, these requirements are scattered in a disparate collection of primary and secondary
legislation,"® some of which apply only when insurance contracts are entered into at a distance,
including online, while others apply to both online and traditional forms of insurance provision.

17

18

Sale of Goods and Supply of Services Act 1980; European Communities (Unfair Terms in Consumer
Contracts) Regulations 1995 (SI No.27 of 1995), as amended, which implemented Directive 93/13/EEC, the
1993 Directive on Unfair Terms in Consumer Contracts; and Consumer Protection Act 2007, which
implemented Directive 2005/29/EC, the 2005 Directive on Unfair Commercial Practices, and also consolidated
other consumer protection legislation.

The EU-derived law that regulates insurance undertakings, discussed in Appendix C, below, imposes on
insurers “general good requirements” which require them to comply with the general principles and rules of
contract law, notably the statutory rules concerning supply of services, unfair terms and unfair commercial
practices discussed in Chapter 9, below. See Article 24 of the European Communities (Non-Life Insurance)
Framework Regulations 1994 (SI No0.359 of 1994) and Article 43 of the European Communities (Life
Assurance) Framework Regulations 1994 (S| No.360 of 1994).
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29.

30.

31.

The Commission recommends that these provisions on the form of the consumer insurance
contract should be consolidated into a single piece of legislation, together with important reforms,
including: (a) a general statutory duty on insurers to provide consumers with plainly written
documents containing the essential terms of the contract (subject to the proviso that not all
insurance contract terms need necessarily be in writing), (b) a duty to provide clear warnings of the
consequences of non-compliance with the statutory duties proposed in this Report and (c) a duty to
provide the policyholder with policy documents as soon as is practicable after the contract has
been completed.

The Commision recommends that more detailed requirements, such as the precise content of
warnings, should be set out in Regulations, or in a statutory Code of Practice (along the lines of the
Central Bank’s Consumer Protection Code 2012).

The Commission’s detailed recommendations on this consolidation and reform of pre-contractual
and post-contractual information to consumers are set out in Chapter 10.

The Report takes account of previous reviews of insurance contract law in Ireland, and of
EU and comparative developments

The Commission’s review of the current law, and the consequent recommendations in this Report,
have taken into account previous reviews of insurance law carried out in Ireland in recent decades,
some of which have led to important, though limited, reforms.?® Those previous reviews also called
for a wide-ranging review of insurance contract law, such as that encompassed in this Report.

Insurance undertakings are not only an important part of the financial services sector in Ireland,**
but also form part of an increasingly international insurance sector.

At EU level, there has been significant harmonisation of aspects of the insurance market, notably in
the areas of freedom of establishment of insurance undertakings and on related matters such as
solvency requirements, but there has been relatively modest regulation of insurance contracts.?

The European Commission has acknowledged that detailed reform of insurance contract law is
likely to remain a matter for each Member State to pursue rather than a matter for EU

19

20

21

22

This includes: the Life Assurance Act 1774, the Life Assurance (Ireland) Act 1866, the Marine Insurance Act
1906, the Insurance Act 1989, the Insurance Act 2000, the European Communities (Non-Life Insurance)
Framework Regulations 1994 (S| No.359 of 1994), the European Communities (Life Assurance) Framework
Regulations 1994 (SI No.360 of 1994), the Life Assurance (Provision of Information) Regulations 2001 (Sl
No.15 of 2001), the European Communities (Distance Marketing of Consumer Financial Services) Regulations
2004 (Sl No.853 of 2004) and the Non-Life Insurance (Provision of Information) (Renewal of Policy of
Insurance) Regulations 2007 (S No.74 of 2007).

These include the Report of the Committee of Inquiry into the Insurance Industry (Prl. 5530, 1976) (the
O’Donoghue Report), available at oireachtas.ie (in the digitised library of documents laid before the Houses of
the Oireachtas); the Report of the Motor Insurance Advisory Board (2002) (the MIAB Report), available at
djei.ie; and Competition Issues in the Non-Life Insurance Market: Final Report and Recommendations (in two
volumes, 2005), published by the Competition Authority (in 2014 amalgamated with the National Consumer
Agency into the Competition and Consumer Protection Commission, the CCPC), available at ccpc.ie. See
Appendix C for discussion of these Reports and resultant statutory reforms.

See Appendix C regarding the number of people directly employed in the insurance sector, the value of
premiums written annually and the value of payments made under life and non-life insurance policies in
Ireland.

As noted in Appendix C, below, the principal focus of the 2009 “Solvency II” Framework Directive,
2009/138/EC (which consolidates with amendments 13 EU Life and Non-Life Directives), is on general
regulatory issues such as the right of establishment and solvency requirements for insurance undertakings.
The 2009 Directive comprises 312 Articles, of which only Articles 183 to 186 impose contract-related
provisions under the Heading “Information for Policyholders” in respect of life and non-life insurance.
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32.

33.

34.

35.
36.

37.

harmonisation measures. However, it has also pointed out that differences in the respective
insurance contract laws of Member States can constitute a significant barrier to the further
development of the insurance sector in the EU.?

In preparing this Report, therefore, the Commission has borne in mind that its recommendations
should take account of developments in important centres of financial services with which Ireland
has close ties, notably the United Kingdom. In this respect, since 2006 the Law Commission of
England and Wales and the Scottish Law Commission have been engaged in a joint review of
insurance contract law,** which has already resulted in the enactment of the UK Consumer
Insurance (Disclosure and Representations) Act 2012 and the UK Insurance Act 2015. These
significant statutory reforms are likely to affect insurance undertakings operating in this State, and
the Commission’s recommendations in this Report have paid particular attention to them.

The Law Commission of England and Wales and the Scottish Law Commission were in turn
influenced by the analysis contained in the Australian Law Reform Commission’s seminal 1982
Report on Insurance Contracts,? which led to the enactment of the Australian Insurance Contracts
Act 1984. That Report and the Australian experience of the reforms enacted in the 1984 Act also
feature prominently in the analysis in this Report.

While further reform of insurance contract law is unlikely to occur at EU level, the Commission has
also had the benefit of the publication in 2009 of Principles of European Insurance Contract Law
(PEICL), which contains a “model” Act of European insurance contract law drawn from the national
laws of EU Member States, together with detailed commentary by leading European writers on
insurance law. Although the PEICL does not provide a suitable model for reform of all aspects of
insurance contract law in the State, the accompanying commentary provides extremely helpful
analysis of key insurance law principles.

Appendix A contains the full list of 105 recommendations made in this Report.

Appendix B contains a draft Consumer Insurance Contracts Bill to give effect to the
recommendations in the Report, including that the main provisions on consumer insurance
contracts should be consolidated, with reforms, in a single Act.

Appendix C contains an overview of the development of the regulation of insurance in Ireland. This
includes the regulation of insurance undertakings, now largely derived from EU law and forming
part of the wider regulation of financial services generally, notably the more stringent regulatory
system put in place in the wake of the financial crisis that emerged in 2008.

23

24

25

26

Final Report of the Commission Expert Group on European Insurance Contract Law (European Commission,
2014).

The Law Commission of England and Wales and Scottish Law Commission have, since 2006, published 10
Issues Papers, three Consultation Papers and two Reports related to their insurance law project. The two
Reports are Consumer Insurance Law: Pre-contract Disclosure and Misrepresentation (Law Com No.319/Scot
Law Com No.219, 2009), which led to the UK Consumer Insurance (Disclosure and Representations) Act
2012; and Insurance Contract Law: Business Disclosure, Warranties, Insurers’ Remedies for Fraudulent
Claims, and Late Payment (Law Com No0.353/Scot Law Com No0.238, 2014), which led to the UK Insurance
Act 2015. A third Report, which will include final recommendations on insurable interest and which will
complete the Commissions’ joint project, is in preparation at the time of writing (June 2015).

Australian Law Reform Commission Report on Insurance Contracts (Report No.20, 1982).

Basedow et al (eds) Principles of European Insurance Contract Law (PEICL) (Sellier, 2009), whose
membership includes two English members who thus represent a common law tradition, including Professor
John Birds, University of Manchester, co-editor of MacGillivray on Insurance Law, 12th ed (Sweet & Maxwell,
2012). See further Appendix C on the relationship between the PEICL and a possible proposal from the
European Commission for an “Opt-In” Regulation on Insurance Contract Law.
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This Appendix also discusses the relatively limited reform of insurance contract law to date in
Ireland, while also noting previous recommendations for more significant reform in a number of
reports on the Irish insurance industry.

The Appendix notes the importance of recent reform of insurance contract law in the United
Kingdom, particularly because of the growing international nature of insurance undertakings. In
addition, the Appendix refers to proposals being developed at EU level, including the development
of the Principles of European Insurance Contract Law (PEICL), which contain an important analysis
of the key principles of law in this area.
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CHAPTER 1 SCOPE OF THE REPORT: CONSUMER INSURANCE CONTRACTS

A Scope of the Report

1.01 Comparable reviews of insurance contract law have considered whether proposed reforms
should apply to consumers and businesses alike or whether differential regimes should apply. In this
respect, three general approaches can be discerned.

o First, a single statutory regime that would apply to consumers and businesses alike, subject to
some exclusions."

e Second, two separate statutory regimes: one for consumers (often defined as individuals) acting
outside their trade or profession, with mandatory requirements and no opting out; and another for
businesses with some mandatory requirements, but with the possibility of opting out of other
requirements.’

e Third, two separate regimes: (a) a statutory regime for consumers, defined to include individuals
acting outside their trade or profession and small businesses with bargaining powers similar to
individuals; and (b) large businesses, with significant bargaining power, to be governed by the
existing insurance contract law.

1.02 In the Consultation Paper the Commission provisionally recommended that the reforms being
recommended for insurance contract law in this jurisdiction should adopt the third approach, so that the
legislative framework proposed would apply to consumers as defined for the purposes of the jurisdiction
of the Financial Services Ombudsman (FSO) and within the Consumer Protection Code 2012, namely
natural persons and businesses with an annual turnover not exceeding €3 million.> For the reasons
outlined below, the Commission affirms that approach in this Report.

(1) A single regime that applies to consumers and businesses

1.03 The argument for a single insurance regime for consumers and businesses is that it would allow
for one legal regime to apply regardless of the nature of the insurance contract. This would create
certainty for insurers, consumers and business policyholders as to their respective rights and obligations
under an insurance contract and would avoid demarcation between consumer and business insurance
contracts.

1.04  The Australian Law Reform Commission (ALRC) recommended this approach because:

“If the general law of insurance is unfair to individuals, why is it not also unfair to individuals
when they are in business? Most businessmen are not legal experts. Nor are they insurance

This is the general approach in the Australian Insurance Contracts Act 1984, subject to some limitations: see
fn5, below.

Thus, the UK Consumer Insurance (Disclosure and Representations) Act 2012, which reformed the duty of
disclosure, applies to consumers only, defined as an individual who enters into the contract wholly or mainly
for purposes unrelated to the individual's trade, business or profession. The UK Insurance Act 2015, which
contains further major reforms, including concerning insurance warranties, applies to both consumers as
defined in the 2012 Act (that is, individuals) and also to businesses who take out insurance. The 2015 Act
retains a distinction between the two categories by providing that in an insurance contract with a business the
insurer may contract out of most of the 2015 Act, provided it states clearly in writing that it is doing this and
draws specific attention to any disadvantageous terms (which the 2015 Act describes as transparency
requirements): see further paragraph 1.06, below.

Law Reform Commission Consultation Paper on Insurance Contracts (LRC CP 65-2011) at paragraph 1.70.
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experts. The cost to business of employing solicitors and brokers to avoid the difficulties to
which existing law gives rise might well be reduced by a simpler and fairer set of rules applying
to all insurance contracts. It could be added to by the creation of two sets of rules and by
attendant difficulties of demarcation.”

1.05 This general analysis was implemented in the Australian Insurance Contracts Act 1984, which in
general does not differentiate between consumers and businesses. Nonetheless, a need to maintain a
distinction between consumers and businesses in certain circumstances has arisen.’

(2) Separate regimes for individual consumers and businesses

1.06  Some jurisdictions, in response to concerns that a single insurance regime may impede the
market in business-to-business transactions, have enacted separate regimes in which strict provisions
apply in an insurer-to-consumer setting but which, in an insurer-to-business setting, allow for the
legislative provisions to be varied by express agreement between contracting parties.

This is the approach of the United Kingdom where the Consumer Insurance (Disclosure and
Representations) Act 2012 is limited in application to consumers® while the Insurance Act 2015 applies to
both consumers and non-consumers alike depending on the section of the 2015 Act in question.7

The insurer is prevented from contracting out of the provisions of the 2012 and 2015 Acts in an insurer-to-
consumer setting.® By contrast, the 2015 Act provides that insurers may contract out of most of the Act’s
provisions in an insurer-to-business context’ (with the exception of the absolute prohibition upon “basis of
contract” clauses),lo provided the insurer complies with the “transparency requirements” contained in the
2015 Act, that is, by drawing specific and clear attention to the contracting out terms.™

This approach has the benefit of (a) providing insurers with the freedom to contract on an equal
negotiating footing with large well resourced businesses and (b) providing consumers with some
protections and certainty as to the applicable rules if a contract is challenged in the courts.

1.07  Whilst acknowledging this benefit, the Commission nonetheless takes the view that private
individuals in today’s society require clear and unambiguous rights and protections against possible
exploitation and that the bargaining powers of many small businesses are no greater than those of private
individuals.

Australian Law Reform Commission Report on Insurance Contracts (Report No. 20,1982) at paragraph 26.

Certain aspects of the Insurance Contracts Act 1984, in particular reforms affecting the duty of disclosure (see
Chapter 3 below), are limited to “eligible contracts,” defined as contracts where one of the parties is a natural
person and the contract is wholly one or more of the following types: motor vehicle, home buildings, home
contents, accident and sickness, consumer credit or travel insurance.

Section 1 of the 2015 Act defines a consumer as “an individual who enters into the contract wholly or mainly
for purposes unrelated to the individual’'s trade, business or profession.”

For example Part 1 of the 2015 Act which concerns the duty of fair representation (a reformulated duty of
disclosure) is limited in application to non-consumer contracts, while sections 10 and 11, regarding warranties,
apply to both.

Section 15 of the 2015 Act.

Section 16 of the 2015 Act.

10 Section 9 of the 2015 Act, which prohibits basis of contract clauses and converts them (and warranties with

which they are closely connected) into representations, provides that an insurer is not permitted, even in an
insurance contract with a business, to contract out of this important reform. The Commission discusses reform
of basis of contract clauses and warranties in Chapter 4, below.

" Section 17 of the 2015 Act.
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@) A Single Regime for individual consumers and SMEs

1.08 The Financial Services Ombudsman (FSO), which was established under the Central Bank and
Financial Services Authority of Ireland Act 2004,'? independently and impartially investigates and resolves
disputes between consumers and financial service providers. Insurance contract disputes account for half
of all the complaints received by the Fso.?

1.09 Significantly, the 2004 Act defines a consumer for the purposes of the FSO’s jurisdiction as: (a) a
natural person when not acting in the course of, or in connection with, carrying on a business, or (b) a
person, or group of persons, of a class prescribed in Regulations made by the Financial Services
Ombudsman Council.**

1.10  As envisaged by the 2004 Act the FSO’s jurisdiction was extended in 2005 to include a person
or group of persons (including limited companies and unincorporated bodies such as partnerships,
charities, clubs, trusts and sole traders) having an annual turnover™® of €3 million or less in the financial
year preceding the year in which a complaint is made to the FSO.'" The inclusion of such small and
medium-sized enterprises within the FSQO’s jurisdiction was affirmed in 2014 in amending Regulations
made by the Financial Services Ombudsman Council.*®

Similarly, the Central Bank’s Consumer Protection Code 2012,"° which has created enforceable
standards for financial services contracts, including insurance contracts, and which in many respects
amounts to a statutory statement of key contractual obligations, applies to both individual consumers and
small and medium-sized enterprises.

The general principles of the 2012 Code apply to all “customers,” which are defined as® any person to
whom a regulated entity provides or offers to provide a product or service the subject of this Code, and

12 Part VIIB of the Central Bank Act 1942, inserted by section 16 of the Central Bank and Financial Services

Authority of Ireland Act 2004.
13 FSO Bi-Annual Review January to June 2013 (2013) at 4.
4 The Council was established under section 57BF of the 1942 act, also inserted by the 2004 Act.

" Central Bank Act 1942 (Financial Services Ombudsman Council) Regulations 2005 (SI No0.190 of 2005).

16 The 2005 Regulations, as amended by the Central Bank Act 1942 (Financial Services Ombudsman Council)

(Amendment) Regulations 2014 (S| No.164 of 2014), provide that the “turnover” of the person or group of
persons is: (a) determined by calculating the income received from the person’s or group of persons’ sales
and services falling within the person’s or group of persons’ ordinary activities after deduction of sales rebates;
and (b) calculated in respect of the financial year prior to the year in which the complaint is made to the FSO
and not the year or years in which the conduct complained of occurred.

H In Hooper Dolan v Financial Services Ombudsman [2011] IEHC 296 the High Court (MacMenamin J) upheld
the ability of the Financial Services Council to expand the definition under section 57BA of the 1942 Act. In
Lyons and Murray v Financial Services Ombudsman [2011] IEHC 454, the High Court (Hogan J) without
referencing Hooper queried if this expanded definition would survive a constitutional challenge in the light of
Article 15.2.1° of the Constitution. At the time of writing (June 2015) the Lyons and Murray case is under
appeal.

18 Central Bank Act 1942 (Financial Services Ombudsman Council) (Amendment) Regulations 2014 (S| No.164

of 2014).

19 The 2012 Code replaced the 2006 Consumer Protection Code. Like the 2006 Code, the 2012 Code was
issued under the following statutory powers: (a) section 117 of the Central Bank Act 1989; (b) sections 23 and
37 of the Investment Intermediaries Act 1995; (c) section 8H of the Consumer Credit Act 1995; and (d) section
61 of the Insurance Act 1989. The Consumer Protection Code 2012 is more detailed than the previous
Consumer Protection Code published in 2006. This reflects a more robust “principles and rules” approach to
regulation introduced in the wake of the financial crisis that emerged in 2008.

20 Central Bank of Ireland Consumer Protection Code 2012 at 73.
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any person who requests such a product or service.” Under the Code, a person means “a natural person
or a legal person.”**

1.11  The other chapters of the 2012 Code apply to customers who fall within the definition of a
consumer® as defined for the purposes of the FSO, that is, individuals and small businesses with a
turnover not exceeding €3 million.

1.12  The aspects of the Code that focus on insurance, and which incorporate and supersede the
comparable provisions of the non-statutory Insurance Ireland Codes,?® predominantly adopt the broader
FSO definition of a consumer rather than being limited to personal, individual consumers.

1.13 In summary, existing financial services legislation in Ireland (which includes insurance
undertakings) recognises that individual consumers and small businesses should have comparable legal
protections because of their comparable bargaining powers, and whereas large commercial enterprises
can use commercial power to negotiate tailored contract terms, small businesses and private individuals
are often restricted to standardised insurance contracts offered on a “take it or leave it” basis.

(b) Consideration of the UK approach

1.14 The Law Commission of England and Wales and Scottish Law Commission,?® in their 2007
Consultation Paper, remarked that many small businesses are in a similar position to individual
consumers and in their 2009 Issues Paper No.5 proposed that “micro-businesses” should be treated in
the same way as individual consumers. However in their 2012 Consultation Paper, they decided not to
provide additional protection to “micro-businesses”, instead proposing to include them in the general
insurance regime for business insurance.

1.15 As a result, the UK has limited the definition of the consumer in both the Consumer Insurance
(Disclosure and Representations) Act 2012 and the Insurance Act 2015 to an “individual who enters into

the contract wholly or mainly for purposes unrelated to the individual’s trade, business or profession”.25

1.16  This change of opinion by the Commissions occurred for a number of reasons.?®

1.17  First, they stated that there was difficulty in creating a definition of a micro-business which could
apply at the time when the contract was formed. They considered that the UK’s Financial Ombudsman
Service definition, based on EU Recommendation 2003/361, was too complicated for most small
businesses to understand when they took out insurance.

2 Central Bank of Ireland Consumer Protection Code 2012 at 75.

2 Some provisions of the 2012 Code are specifically restricted to a personal consumer, that is, a consumer who

is a natural person acting outside his or her business, trade or profession. The 2012 Code also defines a
“vulnerable consumer” as a natural person who: (a) has the capacity to make his or her own decisions but
who, because of individual circumstances, may require assistance to do so (for example, hearing impaired or
visually impaired persons); and/or (b) has limited capacity to make his or her own decisions and who requires
assistance to do so (for example, persons with intellectual disabilities or mental health difficulties). The
Assisted Decision-Making (Capacity) Bill 2013 uses the term “relevant person” rather than “vulnerable
person.” On the terminology challenges in this context (often referred to as the “euphemism treadmill”) see
also the Commission’s Report on Sexual Offences and Capacity to Consent (LRC 109-2013), Introduction,
paragraphs 2-11.

2 The specific provisions of these Codes are discussed in relevant Chapters of this Report. The origins and non-

enforceable nature of the Insurance Ireland Codes are discussed in Appendix C, below.

2 The Law Commission of England and Wales and Scottish Law Commission joint project on insurance law,

which began in 2006, is discussed in Appendix C, below.

2 See the definitions of consumer in section 1 of the Consumer Insurance (Disclosure and Representations) Act

2012 and section 1 of the Insurance Act 2015.

2 Law Commission of England and Wales and Scottish Law Commission Consultation Paper on Insurance

Contract Law: The Business Insured’s Duty of Disclosure and the Law of Warranties (Law Com. No0.204/Scot
Law Com. No0.155, 2012), Appendix A.
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1.18 Second, the Commissions identified some problems with a “turnover based” test, including the
date of calculation of the turnover. In Ireland, the FSO has not encountered this difficulty in applying the
turnover test, because it is assessed on the basis of the financial year prior to the making of the
complaint. Similarly, in the context of an insurance contract, the turnover test can be based on the
financial year prior to entering into the insurance policy.

1.19 Some insurers voiced concerns that they would need to ask additional questions and re-
programme their systems to distinguish between micro-businesses and others which would impose
additional costs. It was accepted that while many insurers already adhere to this there is little consistent
practice across the industry.?” The Commission does not consider that this will be unduly burdensome
because insurers already must obtain business details from small commercial clients in order to assess
and determine risk.

1.20 Finally, it was suggested that in cases of hardship the UK Financial Ombudsman Service
provides the necessary protection for micro-businesses. The Irish FSO similarly alleviates hardship, but a
standardised approach rather than the individualist nature of the FSO approach may well be appropriate.

(c) Conclusion: reforms should apply to consumer as defined for the FSO

1.21  In the Consultation Paper, the Commission recognised that not all businesses are sophisticated
commercial entities with specialist knowledge of insurance law and that the business sector in Ireland
consists of a large number of entities of varying size, sophistication and expertise.

The benefit of the FSO’s turnover test — notwithstanding that the Law Commission of England and Wales
and Scottish Law Commission have stated that this can be a rather crude method of determining which
regime a policy will fall under — is that it is easily understood and requires information that businesses
already have.

As to a difficulty with the delay between the turnover figure being calculated and bringing a claim under
the policy, this is addressed by the FSO jurisdiction, by requiring the turnover to be that of the financial
year prior to the complaint being made, which for insurance contract purposes means the financial year
prior to the insurance policy being completed.

As to any difficulty in determining a turnover figure for start-up businesses, the Commission has not
identified this as a major point of difficulty for the FSO, which has been in operation for over a decade.

1.22  The Commission’s 2010 Report on Personal Debt Management and Debt Enforcement, which
proposed a new non-judicial personal insolvency regime, recommended that this should apply to personal
debt, including where relevant debt connected with the debtor's employment or business.?® It was
therefore designed to be of use to persons who were or are involved in the small and medium-sized
enterprise sector.

The inclusion in the 2010 Report of business-related debts was also derived from the jurisdiction of the
FSO.? The Personal Insolvency Act 2012, which implemented the key elements of the 2010 Report, also
adopted this wider FSO-related definition of consumer debt.

1.23  Admittedly, limiting the scope of the Report to consumers as natural persons entering into
contracts not connected to a business would have the benefit of clarity, and is also the approach used in
the European Communities (Unfair Terms in Consumer Contracts) Regulations 1995 and the Consumer
Protection Act 2007.% However, legislation such as the Sale of Goods and Supply of Services Act 1980
also provide for enforceable statutory contract rules in the business-to-business setting, and these are

2 Law Commission of England and Wales and Scottish Law Commission Consultation Paper on Insurance

Contract Law: The Business Insured’s Duty of Disclosure and the Law of Warranties (Law Com. No0.204/Scot
Law Com. No.155, 2012), Appendix A.67.

28 Law Reform Commission Report on Personal Debt Management and Debt Enforcement (LRC 100-2010),

Introduction, paragraph 20, fn16.
2 Ibid.

0 See generally Chapter 10, below.
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being maintained in place while its provisions on “natural person consumers” are being reformed in the
proposed Consumer Rights Bill.** Many small businesses in Ireland purchase insurance in much the
same way as individuals (“natural persons”), and often there is little distinction between those two
categories in this specific type of contract with which this Report is concerned.

The fact is that small business owners are often no more sophisticated or experienced than their
individual counterparts (“natural persons”). This reality has been recognised in the scope of the
jurisdiction of the FSO which includes business entities with an annual turnover of up to €3 million, as
affirmed in 2014,% and by the Central Bank which in its Consumer Protection Code 2012 includes in the
definition of “consumer” incorporated entities with an annual turnover of up to €3 million.

1.24 The Commission recommends that the legislative framework proposed in this Report
should apply to consumers as defined for the purposes of the jurisdiction of the Financial
Services Ombudsman and in the Central Bank’s Consumer Protection Code 2012, namely, natural
persons and a person or group of persons (including limited companies and unincorporated
bodies such as partnerships, charities, clubs, trusts and sole traders) having an annual turnover
of €3 million or less in the preceding financial year.

3) The status of statutory and non-statutory codes in Iitigation33

1.25 In the Consultation Paper, the Commission provisionally recommended that codes of practice
setting out standards of best practice in insurance contracts should be admissible in evidence in any
litigation or other dispute resolution process.

1.26  Currently there is an anomaly in the law, because, whereas statutory codes of practice such as
the Central Bank’s Consumer Protection Code 2012 may not be admissible in legal proceedings, non-
statutory or voluntary codes of conduct such as Insurance Ireland’s Codes of Practice on Insurance
(which the Commission discusses in detail in the succeeding chapters of this Report) or voluntary codes
made under the Consumer Protection Act 2007 may be admissible in legal proceedings.34

81 In May 2015, the Department of Jobs, Enterprise and Innovation published the Scheme of a Consumer Rights

Bill (following the Department’s 2014 Consultation Paper on Reform of the Law on Consumer Contract Rights,
both available at djei.ie). If enacted, the Bill would repeal, with significant reforms, the Sale of Goods Act 1893
and the Sale of Goods and Supply of Services Act 1980 insofar as those Acts deal with consumer contracts.
To the extent that those Acts deal with business-to-business contracts, they are being retained pending the
introduction by the Department of an updated and reformed Sale of Goods and Supply of Services Bill: see
the Explanatory Note to Head 6 of the Scheme of a Consumer Rights Bill. In the draft Bill in Appendix B,
below, the Commission has followed the definition given to an individual consumer in the Scheme of a
Consumer Rights Bill, namely “a natural person who is acting for purposes that are wholly or mainly outside
his or her trade, business, craft or profession.”

s Central Bank Act 1942 (Financial Services Ombudsman Council) (Amendment) Regulations 2014 (SI No.164

of 2014).

% The development of non-statutory codes, such as Insurance Ireland’s Codes of Practice, and statutory codes,

such as the Central Bank’s Consumer Protection Code 2012, is discussed in more detail in Appendix C of the
Report, below.

3 Section 89 of the Consumer Protection Act 2007 provides that the relevant provisions of any voluntary codes

of practice may be taken into account by a court where this is of assistance and relevant to determine whether
there has been a breach of the 2007 Act. Section 2 of the 2007 Act defines a code of practice as “any code,
agreement or set of rules or standards that is not imposed by or under an enactment but purports to govern or
define commercial practices of one or more traders, whether generally or in respect of a particular trade,
business or professional sector or one or more commercial practices who agree, commit or undertake to abide
or be bound by such rules or standards.” The definition of a “code of practice” appears to be limited to
voluntary codes and therefore would not appear to be applicable to statutory codes of practice such as the
Consumer Protection Code 2012.
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This is especially important in insurance contract law because some insurers have successfully sought in
litigation to avoid the application of the provisions of the voluntary Insurance Ireland Codes.*® It is also
important because, in a number of areas, the Consumer Protection Code 2012 has superseded the
Insurance Ireland Codes and therefore its status should be clear.

1.27  The 2012 Code is enforceable by the Central Bank acting in its regulatory capacity. Therefore the
2012 Code contains important and significant consumer protection requirements which financial service
providers, including insurers, must take seriously at the risk of enforcement action by the Central Bank.*®

1.28 In Irish Life and Permanent plc v Dunne and Dunphy®’ the Supreme Court held that while non-
compliance with a statutory Code issued by the Central Bank, in that case the Code of Conduct on
Mortgage Arrears, was not intended to render illegal a loan agreement, nonetheless, a breach of the
terms of the Code could have some important effects where the lender sought to enforce the terms of a
contract. In the Dunne case, the defendants sought to resist the plaintiff lender’s application for
repossession of their property on the ground that the plaintiff had not complied with the provisions of the
Code. The Supreme Court held where a breach of the Code involves a failure by a lender to abide by the
moratorium on repossession referred to in the Code (although in no other circumstances), non-
compliance with the Code affects, as a matter of law, a relevant lender’s entitlement to obtain an order for
possession. The Court added that it is a matter for the relevant lender to establish by appropriate
evidence in any application before the Court that compliance with that aspect of the Code has occurred.

1.29 The Supreme Court decision in Irish Life and Permanent plc v Dunne and Dunphy affirmed the
approach that had been taken in a number of High Court decisions.

Thus, in Stepstone Mortgage Funding Ltd v Fitzell® the High Court (Laffoy J) had refused to make an
order for possession of a family home where the lender was in breach of the Code of Conduct on
Mortgage Arrears.

Similarly, in Irish Life and Permanent plc v Financial Services Ombudsman,®® the High Court (Hogan J)
suggested that the Consumer Protection Code could be taken into account in an individual case. While
the Court acknowledged that the legislative provisions under which the Code was made are silent on the
enforceability of a contract found to be in breach of its provisions,40 the Court rejected the view that the
Code was to be regarded as entirely a species of “soft” law, that is, not susceptible to legal enforcement.
This analysis was approved by the Supreme Court in Irish Life and Permanent plc v Dunne and Dunphy.

1.30 The Commission considers that any code of practice that contains practical guidance which
would assist a court or other adjudicatory body such as the FSO in determining any issue before it should
be admissible for that purpose and capable of being taken into account by the court.

1.31  This should apply regardless of whether this assistance is provided by an entirely voluntary code
of practice (such as the original Insurance Ireland Codes of Practice); by a code of practice agreed under
a statutory regime which does not have statutory effect (such as a code agreed under section 13(2) of the
Data Protection Act 1988); by a statutory code which appears to be enforceable only by the relevant
regulator (for example the 2012 Code subject to comments in the Irish Life and Permanent case, above);

% See the discussion of Justice (decd) v St Paul Ireland, Circuit Court, 25 November 2004, in Appendix C,

below, cited in Buckley “Insurers’ Self Regulation does not work” [2005] CLP 10 and Buckley Insurance Law
3“ed (Thomson Round Hall, 2012), paragraph 1-19.

% Section 48 of the Central Bank (Supervision and Enforcement) Act 2013 empowers the Central Bank to make

Regulations for the proper and effective regulation of regulated financial service providers, including insurers.
Such Regulations could include matters currently contained in the Consumer Protection Code 2012.

s [2015] IESC 46.
%8 [2012] IEHC 142; [2012] 2 IR 318.

% [2012] IEHC 367. See also Zurich Bank v McConnon [2011] IEHC 75 and Donnelly “Banking and Security Law

Update” (2011) 18 CLP 114.

4 Ibid at paragraph 55.
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or by a code that has the same status as a statutory instrument (such as a code made under section
13(3) of the Data Protection Act 1988).

1.32 The Commission recommends that a code of practice, whether made under statutory
authority or otherwise, which contains practical guidance that would assist a court or other
adjudicatory body such as the FSO in determining any issue before it in connection with a
consumer insurance contract, should be admissible and may be taken into account for that
purpose.

4) General application to life and non-life insurance; and exclusion of certain insurance-
related matters

1.33  Except where otherwise provided, this Report applies to an insurance contract, whether life
insurance or non-life insurance, entered into between a consumer, as defined above, and an insurer (that
is, an insurance undertaking licensed by the Central Bank of Ireland to provide life insurance or non-life
insurance in the State or an undertaking otherwise lawfully carrying on the business of an insurance
undertaking in the State). The proviso “except where otherwise provided” allows for the specific situations
in the Report where provisions apply only to life insurance or, as the case may be, non-life insurance: see
for example the different periods related to notice of renewal of life and non-life contracts discussed in
Chapter 10 of the Report.

1.34 The Report does not consider or make any recommendations that would alter or affect any
contractual rights or other obligations concerning:

e insurance brokers or insurance intermediaries,
e a contract of reinsurance, or
e acontract of marine, air or transport insurance (MAT insurance).

1.35 Thus, insurance brokers and intermediaries are regulated by the Investment Intermediaries Act
1995, and in the context of insurance contracts their role may give rise to civil liability in contract or in
tort.** Similarly, contracts of reinsurance are separately regulated, including under EU-derived legislation
such as the European Communities (Reinsurance) Regulations 2006.% MAT insurance is regulated in
part by, for example, the Marine Insurance Act 1906 and in part by international conventions. In the case
of air travel, insurance cover and related liability provisions are regulated by the 1999 Convention for the
Unification of Certain Rules for International Carriage by Air (the Montreal Convention), which was
implemented in the Air Navigation (International Conventions) Act 2004; and by Regulation (EC)
No0.2027/97 on air carrier liability in the event of accidents, which includes compulsory insurance
requirements for EU air carriers. These matters are excluded from the scope of the Report because of
these separate regulatory arrangements, and any reforms concerning them would require separate
review (and are, in some instances, a matter for regulation at EU or international level).

1.36  The succeeding chapters of this Report make extensive references to the Marine Insurance Act
1906. This is because the 1906 Act contains a number of provisions that have codified some common law
principles and rules of insurance contract law and these have therefore been applied by the courts
outside the marine context in which they appear in the 1906 Act. For this reason, the Commission has
concluded that it would be prudent, in order to remove any doubt on the matter, to provide that nothing in
the 1906 Act is to apply to the insurance contracts with which the recommendations made in this Report
are concerned. It remains for separate consideration whether the 1906 Act, to the extent that it applies to
marine insurance and to insurance contracts that fall outside the scope of the proposals in this Report,
should be reviewed with a view to its reform.

“ The decision of the Supreme Court in Chariot Inns Ltd v Assicurazioni Generali Spa and Coyle Hamilton

Hamilton Phillips Ltd [1981] IR 199, discussed in Chapter 2 in the context of the pre-contractual duty of
disclosure, also considered the liability in tort of the second defendant, an insurance broker.
42 S1 No0.380 of 2006, which implemented Directive 2005/68/EC, the 2005 EU Directive on Reinsurance.
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1.37 The Commission recommends that, except where otherwise provided, the legislative
framework proposed in this Report applies in general to contracts of insurance, both life and non-
life, made between a consumer and an insurer (that is, an insurance undertaking licensed by the
Central Bank of Ireland to provide life insurance or non-life insurance in the State, or an
undertaking otherwise lawfully carrying on the business of an insurance undertaking in the State).

1.38 The Commission recommends that the legislative framework proposed in this Report
does not alter or affect any rights or obligations concerning or arising from: (a) the duties of an
insurance broker or insurance intermediary, (b) contracts of reinsurance, or (c) contracts of
marine, air or transport (MAT) insurance.

1.39 The Commission recommends that no provision of the Marine Insurance Act 1906
should apply to a contract of insurance with which this Report is concerned.

B Note on Use of “Consumer” rather than “Proposer”, “Policyholder” or “Insured” in the
Report

1.40 In the textbooks and literature on insurance the term “proposer” is, in general, used to refer to a
person who applies for insurance cover, which may be done by completing a proposal form supplied by
the insurer. The term “policyholder” is, in general, used to refer to a person who has obtained insurance
cover, that is, who has agreed an insurance contract. The term “insured” is also used in reference to a
policyholder. Consequentially these terms are found in the Report, in particular when quoting from other
sources.

1.41 Nonetheless, in order to underline the application of the recommendations in this Report to
consumers, as defined above, the Commission has where possible used the term “consumer” in the text
of the Report, rather than “proposer”, “policyholder” or “insured”. This includes its use in the draft
Consumer Insurance Contracts Bill in Appendix B of the Report, which is intended to implement the
recommendations in the Report.
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CHAPTER 2 PRE-CONTRACTUAL DUTIES: UTMOST GOOD FAITH AND THE DUTY OF
DISCLOSURE

A Current Law on Utmost Good Faith and Pre-Contractual Disclosure

(1) Utmost good faith and the duty of disclosure: from Carter v Boehm to the Marine
Insurance Act 1906

2.01  The principle of utmost good faith (uberrima fides)" in insurance contracts and the related duty of
disclosure were first identified in the 18" century case Carter v Boehm.? The plaintiff (Mr Carter) was the
Governor of Fort Marlborough in Sumatra which at that time was under the control of the British East
India Company. He had agreed a one year policy of property insurance with the defendant (Mr Boehm),
who underwrote the risk of property loss in the event that the fort was attacked and overrun.

After the contract had been concluded, a French warship attacked and overran the fort and the plaintiff
claimed under the policy for his losses. The defendant repudiated liability, primarily on the ground that the
plaintiff had not disclosed the contents of a letter given to him which had indicated that the port might be
attacked. Having heard the evidence in the case, a jury concluded that the defendant was not entitled to
repudiate.

2.02  The defendant then applied to the Court of King’s Bench for a retrial of the action. Delivering the
Court’s judgment, Lord Mansfield CJ (whose judgments in a number of cases developed key principles of
English mercantile or commercial law) rejected the application, and the plaintiff's claim therefore
succeeded. Lord Mansfield stated that the case turned on the principle of good faith, which he explained
as follows:*

“The governing principle is applicable to all contracts and dealings. Good faith forbids either
party by concealing what he privately knows, to draw the other into a bargain, from his
ignorance of the fact, and his believing the contrary. But either party may be innocently silent,
as to grounds open to both, to exercise their judgment upon. Aliud est celare; aliud, tacere;
neque enim id est celare quicquid reticeas; sed cum quod tuscias, id ignorare emolumenti tui
causa velis eos, quorum intersit id scire. Cicero, De Off, lib. 3, .12, 13...* The reason of the

For an overview of the principle of utmost good faith in insurance contracts, see Buckley Insurance Law 3" ed
(Thomson Round Hall, 2012), Chapter 3.

2 (1766) 3 Burr 1905.
3 Ibid at 1910-11.

This quotation from Cicero’s De Officius (Of Duties, written in 44 BC, Book 3 of which is titled The Conflict
between the Right and the Expedient) can be translated as follows: “It is one thing to conceal, not to reveal is
quite a different thing... The fact is that merely holding one’s peace about a thing does not constitute
concealment, but concealment consists in trying for your own profit to keep others from finding out something
that you know, when it is for their interest to know it.” Cicero’s De Officius was a widely prescribed text in
English universities in the 18th century and, as indicated by its citation in Carter v Boehm, it also influenced
key principles in the emerging English mercantile and commercial law of that time. Cicero’s views on
“concealment” in De Officius were also cited by the 18th century French jurist Robert Pothier in his textbook
on sale of goods law, Traité du Contrat de Vente. Pothier was one of the “founding fathers” of the Napoleonic
Code Civil des Francais. Pothier's work also influenced the drafting of the Sale of Goods Act 1893. In addition,
both Cicero and Pothier were quoted extensively by Joseph Story, Professor of Law in Harvard University and
a US Supreme Court Justice, in Story, Commentaries on Equity Jurisprudence, as Administered in England
and America (the leading early 19th century textbook on equity, first published in 1835). It is thus clear that
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rule which obliges parties to disclose is to prevent fraud and to encourage good faith. It is
adapted to such facts as vary the nature of the contract which one privately knows, and the
other is ignorant of and has no reason to suspect.”

2.03  As this quotation clearly indicates, Lord Mansfield considered that the principle of good faith was
“applicable to all contracts and dealings” but subsequent English case law from the 19th century onwards
largely confined its application to the insurance contract setting and to link the principle to a specific duty
of disclosure in insurance.

The Commission discusses elsewhere in this Report® the emergence since the second half of the 20th
century both in case law and legislation of a separate, though related, requirement of “good faith” in
contract law generally. This emergence is derived, in part, from common law principles and rules
concerning onerous or unfair contract terms and, in part, from EU (and civil law) principles concerning
unfair contract terms.

This more recent, and generally applicable, concept of “good faith” now forms part of the statutory regime
aimed at providing greater consumer protection in contracts for the supply of services, which includes
insurance contracts.

It is important to bear in mind, therefore, that regardless of any reforms proposed in this Report
concerning “utmost good faith” as it applies in insurance contract law, the separate “good faith” principle
that now forms part of general contract law, and in particular the statutory consumer protection regime,
will continue to apply to insurance contracts.

2.04  Returning to Carter v Boehm, Lord Mansfield declared that the good faith principle applied to both
proposer and insurer, pointing out that a proposer often has exclusive access to specific information and
an insurer relies on a proposer to disclose that information. He stated that the withholding of such
information, even without any fraudulent intention, would be contrary to the good faith principle and would
render the policy void.

Equally, however he held that an insurer might have specific information that a proposer did not have, for
example, that a ship had already safely arrived at its destination. If an insurer agreed to insure the ship in
those circumstances, a policyholder would be entitled to recover the insurance premium from the insurer.®

2.05 Lord Mansfield listed situations where proposers are not required to disclose information and can
remain “innocently silent” (for example, matters about which the insurer actually knows or “ought to
know”, matters of speculation, or the risks arising from natural perils such as lightening, or “political perils
from the ruptures of States from war and the various operations of it”).7 These and other exceptions to the
duty of disclosure were subsequently codified in the Marine Insurance Act 1906, discussed below.

The exceptions listed by Lord Mansfield were of direct relevance to the plaintiff’s successful claim under
the insurance policy. The Court concluded that the letter that had not been disclosed to the defendant
amounted to nothing more than speculation and therefore could not, even if disclosed, have influenced or
affected the insurer’s decision to underwrite the risk or the premium charged. Furthermore, the defendant
insurer was himself in breach of the good faith principle by asserting, after the event, that the non-
disclosure entitled him to repudiate the policy.

important principles in modern commercial law and equity can be traced to Cicero, even if he is rarely cited in
21st century case law. For an example of the continuing influence of Cicero’s political speeches in an extra-
judicial context in Northern Ireland in 2003, see Gillen “O Tempore, O Mores” (2004) 55 NILQ 55, cited in the
Commission’s Report on Children and the Law: Medical Treatment (LRC 103-2011), at paragraph 2.91, fn118.

See Chapter 9, on Unfair Terms.
6 (1766) 3 Burr 1905, at 1910.

7 Ibid at 1911.
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2.06  The mutual nature of the principle of good faith, as described and applied in Carter v Boehm, was
recognised in the codifying® section 17 of the Marine Insurance Act 1906 which provides:

“A contract of marine insurance is a contract based upon the utmost good faith, and, if the
utmost good faith be not observed by either party, the contract may be avoided by the other
party.” (emphasis added)

While framed as a mutual obligation between the proposer and the insurer, and appearing fair and equal,
the principle has often favoured the insurer and in Carter v Boehm® Lord Mansfield observed that: ™

“the special facts, upon which the contingent chance is to be computed, lie most commonly in
the knowledge of the insured only.”

2.07  Although in Carter v Boehm the insurer was in possession of better knowledge of the risk than
the proposer, the dictum of Lord Mansfield indicating that the good faith principle should, in general,
translate into a duty of disclosure on the proposer, was codified in section 18(1) of the 1906 Act in the
following terms:

“the assured must disclose to the insurer, before the contract is concluded, every material
circumstance which is known to the assured and the assured is deemed to know every
circumstance which, in the ordinary course of business, ought to be known by him.”

Furthermore, section 18(2) of the 1906 Act provides that a “material circumstance” is one:

“which would influence the judgment of a prudent insurer on fixing the premium, or determining
whether he will take the risk.”*!

There is no duty to disclose circumstances that the proposer did not know nor could not reasonably be
expected to have known? but “wilful ignorance” may be sufficient to constitute actual knowledge.*® It is
also important to note that section 18(2) of the 1906 Act refers to material circumstances that “would
influence” the judgment of a prudent insurer. This is a much wider concept than circumstances that
actually influence the judgment of a particular insurer in a specific contract.

2.08 Section 18(3) of the 1906 Act also codifies the exceptions to the duty of disclosure, some of
which were identified by Lord Mansfield in Carter v Boehm. Others were added in later cases. Section
18(3) provides that, in the absence of inquiry by the insurer, the following circumstances need not be
disclosed:

The Long Title to the 1906 Act provides that it is “[a]n Act to codify the Law relating to Marine Insurance”.
Thus, as intended by its drafter Sir Mackenzie Chalmers (who also drafted the codifying Sale of Goods Act
1893, discussed in Chapter 9, below), the 1906 Act is a codification of the common law principles and rules on
marine insurance contracts developed by the end of the 19" century. While many provisions of the 1906 Act
apply exclusively to marine insurance, section 17 is recognised as being among a number of codifying
sections in the 1906 Act that can be applied to other forms of insurance, such as the non-life fire insurance at
issue in Chariot Inns Ltd v Assicurazioni Generali Spa and Coyle Hamilton Hamilton Phillips Ltd [1981] IR 199,
discussed below.

(1766) 3 Burr 1905.

10 Ibid at 1909-10.

1 Section 18(4) of the 1906 Act provides: “Whether any particular circumstance, which is not disclosed, be

material or not is, in each case, a question of fact.” Section 18(5) of the 1906 Act provides: “The term
‘circumstance’ includes any communication made to, or information received by, the assured.”

12 See Joel v Law Union and Crown Insurance Co [1908] 2 KB 863. This case concerned a proposer who had

experienced headaches that later transpired to be the result of a brain tumour.

18 See Keating v New Ireland Assurance Co plc [1990] 2 IR 383 and Coleman v New Ireland Assurance plc

[2009] IEHC 273, at paragraph 4.7 of the judgment, which refers to “wilful ignorance or deliberate or culpable
forgetfulness.”
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“(a) any circumstance which diminishes the risk;"

(b) any circumstance which is known or presumed to be known to the insurer. The insurer is
presumed to know matters of common notoriety or knowledge, and matters which an insurer in
the ordinary course of his business, as such, ought to know;*®

(c) any circumstances as to which information is waived by the insurer;*®

(d) any circumstance which it is superfluous to disclose by reason of any express or implied
warranty.”"’

(2) The duty of disclosure, the prudent insurer and the objective test of materiality: the
Chariot Inns case

2.09 In the 1981 decision Chariot Inns Ltd v Assicurazioni Generali Spa and Coyle Hamilton Hamilton
Phillips Ltd,"® which concerned a claim under a fire insurance policy, the Supreme Court confirmed that
section 18 of the 1906 Act had codified the test of disclosure for insurance generally. The Court also
applied an objective test of materiality, that is, that the non-disclosure could have affected the decision to
take on the insurance risk, and not a subjective test, that it actually affected the decision-making of the
insurer. More recent Supreme Court decisions have modified this approach in favour of a subjective test
of materiality.

2.10  In Chariot Inns, a director of the plaintiff company, which owned a premises called the Chariot
Inn, was also the director of another company, Consolidated Investment Ltd, which had stored in its
premises some furniture from the Chariot Inn. The furniture was subsequently destroyed there in a fire,
and Consolidated Investment Ltd successfully made a claim under its fire insurance policy with its
insurance company, Sun Alliance. Two years later, the plaintiff company sought fire insurance for the
Chariot Inn from the first defendant insurance company, with the advice and assistance of the second
defendant, an insurance broker.

The defendant company’s proposal form required the plaintiff to state its claims experience for loss over
the previous 5 years. The director of the plaintiff company, who completed and signed the proposal form,
asked the broker whether he should refer to the fire claim made two years previously by Consolidated
Investment Ltd. The second defendant advised him that, as that had involved a claim by a different
company, he should not, and on this advice he entered “none” in the proposal form in answer to this
question. The proposal form also stated that the plaintiff warranted that the statements made on the
proposal form were “true and complete.”

2.11  The Chariot Inn was subsequently completely destroyed in a fire and the plaintiff made a claim
under the policy. The defendant company repudiated the claims on the basis of non-disclosure, and the
plaintiff then brought proceedings against the first defendant to enforce the policy, and claimed damages
from the second defendant broker in negligence because of the advice given to the plaintiff. In the High
Court, the plaintiff was successful against both defendants. On appeal, the Supreme Court dismissed the
claim against the first defendant but held that the broker had been negligent and awarded damages in the

1 See Manor Park Homebuilders Ltd v AIG Europe (Ireland) Ltd [2008] IEHC 174; [2009] 1 ILRM 190, discussed
below.

15 An insurer may not invoke non-disclosure of a material fact where the fact is one that an insurer is deemed to

know. An insurer who is active in a specific trade or industry will be deemed to know what the characteristics
of the sector are, the kind of goods used and activities that are undertaken respectively. See the decision of
the Supreme Court in Brady v Irish National Insurance Ltd [1986] IR 698.

16 See Aro Road and Land Vehicles Ltd v Insurance Corporation of Ireland Ltd [1986] IR 403, discussed below.

H See Ross v Bradshaw (1761) 1 Wm BI 312.

18 [1981] IR 199. The only judgment was delivered by Kenny J, with whom the other members of the Supreme

Court, Henchy and Griffin JJ, concurred.
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plaintiff’'s favour on that account. The Court described the principle of utmost good faith and the duty of
disclosure in the following terms:*

“A contract of insurance requires the highest standard of accuracy, good faith, candour and disclosure by
the insured when making a proposal for insurance to an insurance company.”

2.12 The Court also held that the standard to be applied to materiality is the objective test of
constructive knowledge:20

“It is not what the person seeking insurance regards as material, nor is it what the insurance
company regards as material. It is a matter or circumstance which would reasonably influence
the judgment of a prudent insurer in deciding whether he would take the risk, and, if so, in
determining the premium which he would demand. The standard by which materiality is to be
judged is objective and not subjective.”

2.13 A strictly objective test holds that the duty of disclosure does not depend on the proposer’s
awareness of its existence. The question of what is a material circumstance requires the proposer to have
an awareness of the factors that would be relevant to an insurer, even if the insurer has not explained its
business or prompted the proposer in any way. The onus of proof is on the insurer to establish that the
undisclosed information was material to a prudent insurer, but the Supreme Court in the Chariot Inns
case also confirmed the English case law that the insurer need not establish that this had actually
affected its judgment. The Court cited with approval the following observations of MacKinnon LJ in the
English Court of Appeal decision in Zurich General Accident and Liability Insurance Ltd v Morrison:**

“Under the general law of insurance an insurer can avoid a policy if he proves that there has
been misrepresentation or concealment of a material fact by the assured. What is material is
that which would influence the mind of a prudent insurer in deciding whether to accept the risk
or fix the premium, and if this be proved it is not necessary further to prove that the mind of the
actual insurer was so affected. In other words, the assured could not rebut the claim to avoid
the policy because of a material misrepresentation by a plea that the particular insurer
concerned was so stupid, ignorant, or reckless, that he could not exercise the judgment of a
prudent insurer and was in fact unaffected by anything the assured had represented or
concealed.”

2.14  That analysis influenced the outcome of Chariot Inns because the defendant brokers had
contended that, firstly, the onus of establishing that the matter not disclosed was material to the risk
undertaken rested on the defendant insurers and, secondly, that, in order to discharge this onus, the
defendant insurers had to establish that the matter not disclosed did actually affect, and not merely might
have affected, their judgement.

2.15 The Supreme Court accepted the first part of this proposition but held that the second part
“contains the error which MacKinnon LJ condemned”? and that, even though it had not been established
that the non-disclosure actually affected the first defendant’s judgement — a subjective test — it was
sufficient that it could have — an objective test. The Court therefore concluded that the first defendant was
entitled to repudiate liability.

19 Ibid at 225.

0 Ibid at 226.

2 [1942] 2 KB 53, at 60, quoted with approval in Chariot Inns Ltd v Assicurazioni Generali Spa and Coyle

Hamilton Hamilton Phillips Ltd[1981] IR 199, at 226.

22 Chariot Inns Ltd v Assicurazioni Generali Spa and Coyle Hamilton Hamilton Phillips Ltd[1981] IR 199, at 231.
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3) The duty of disclosure, the prudent insurer and a test of reasonableness in determining
materiality: the Aro Road case and applying the good faith principle to both parties

2.16  The objective nature of the test of materiality identified in Chariot Inns continues to form part of
Irish insurance law,” but subsequent cases have added an important element, namely, a test of
reasonableness on the part of the insurer. Whereas the almost exclusive focus on the duty of the
proposer in Chariot Inns operates primarily for the benefit of the insurer, the additional requirement of
reasonableness on the part of the insurer involves in some respects confirmation of the dicta of Lord
Mansfield in Carter v Boehm holding that the duty of good faith applies to both parties to an insurance
contract.”*

2.17  In Aro Road and Land Vehicles Ltd v Insurance Corporation of Ireland Ltd.?® the plaintiff company
was transporting machinery from the State to Northern Ireland in four loads, using a road freight
company. The machinery was being transported at the plaintiff’s own risk and the freight company’s
representative suggested to the plaintiff company’s managing director that the plaintiff should take out
insurance cover. The freight company had a standing arrangement with the defendant insurance
company, which included having blank insurance certificates on hand. The freight company’s
representative read out over the telephone the basic terms of the insurance certificate, which covered
property damage, and loss due to fire and theft.

The plaintiff's managing director agreed to take out this cover (reluctantly, as similar loads had previously
been transported without difficulty), and the freight company filled out the insurance certificates as agent
of the defendant insurance company.

2.18 The freight company did not require the plaintiff to complete a proposal form and only required
the plaintiff to state the value of the machinery being transported and the name of the consignee
company to which it was being transported in Northern Ireland. The freight company also required
payment of the insurance premium, which it collected from the plaintiff on the same date that it completed
the insurance certificates.

Three of the loads were delivered to their destination, but the truck carrying the fourth load was hijacked
in Northern Ireland, set on fire by the hijacker and its contents destroyed. The plaintiff company then
sought payment under the policy, but the defendant repudiated liability on the ground that the managing
director of the plaintiff company had not disclosed that, 19 years previously, he had been convicted on 10
counts of receiving stolen goods and had been sentenced to 21 months’ imprisonment.

The plaintiff accepted that the convictions and sentences had occurred, and the defendant company
equally accepted that the plaintiff's managing director had nothing to do with the load’s hijacking and
destruction.

2.19 Inthe High Court, Carroll J applied the test of materiality in the Chariot Inns case and considered
that the non-disclosure of the managing director’s conviction 19 years prior to the insurance cover was
not material. She nonetheless noted that the expert witness for the defendant company had expressed
the opinion that a reasonable and prudent insurer would have regarded it as material and she held that
she should defer to this opinion. The Court therefore concluded that the defendant company was entitled

2 The general thrust of the approach in the Chariot Inns case has been followed in the cases discussed below,

including Aro Road and Land Vehicles Ltd v Insurance Corporation of Ireland Ltd [1986] IR 403; Kelleher v
Irish Life Assurance Company Ltd [1993] 3 IR 393; Manor Park Homebuilders Ltd v AlIG Europe (Ireland) Ltd
[2008] IEHC 174, [2009] 1 ILRM 190; Coleman v New Ireland Assurance plc (t/a Bank of Ireland Life) [2009]
IEHC 273; and McAleenan v AIG (Europe) Ireland Ltd [2010] IEHC 128. See Buckley Insurance Law 3™ ed
(Thomson Round Hall 2012) at paragraph 3-27.

2 The Chariot Inns decision, to the extent that it discussed inducement, may also require reconsideration in the

light of subsequent case law in other jurisdictions. This includes the UK House of Lords decision in Pan
Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd [1995] 1 AC 501 and the other decisions discussed in
Chapter 3, below.

% [1986] IR 403.
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to repudiate liability and she dismissed the plaintiff’s claim. On appeal, the Supreme Court reversed this
decision.

McCarthy J, delivering the leading judgment of the Court,?® stated that Carroll J had not been correct in
deferring to the views of the expert witness, because in determining what was material the Court was “the
sole and final arbiter.”?’ In this respect, the Supreme Court considered that the question of what is
material to a prudent insurer must also involve a test of reasonableness. McCarthy J declared that:*®

“if the judgment of an insurer is such as to require disclosure of what he thinks is relevant but
which a reasonable insured, if he thought of it at all, would not think relevant, then, in the
absence of a question directed towards the disclosure of such a fact, the insurer, albeit
prudent, cannot properly be held to be acting reasonably.”

Indicating clearly that insurers must expect to be judged by professional standards of competence and
reasonableness he added:*

“A contract of insurance is a contract of the utmost good faith on both sides; the insured is
bound to disclose every matter which might reasonably be thought to be material to the risk
against which he is seeking indemnity; that test of reasonableness is an objective one not to be
determined by the opinion of underwriter, broker or insurance agent, but by, and only by, the
tribunal determining the issue. Whilst accepted standards of conduct and practice are of
significance in determining issues of alleged professional negligence, they are not to be
elevated into being an absolute shield against allegations of malpractice — see O’Donovan v
Cork County Council® and Roche v Peilow.*® In disputes concerning professional
competence, a profession is not to be permitted to be the final arbiter of standards of
competence. In the instant case, the insurance profession is not to be permitted to dictate a
binding definition of what is reasonable.”

2.20 The Court also considered that the use of the word “utmost” as an additional epithet preceding
“good faith” did not add anything to the principle of good faith, and held that:*

“Good faith is not raised in its standard by being described as the utmost good faith; good faith
requires candour and disclosure, not, | think, accuracy in itself, but a genuine effort to achieve
the same using all reasonably available sources... If the duty is one that requires disclosure by
the insured of all material facts which are known to him, then it may well require an impossible
level of performance.”

McCarthy J pointed out that in Carter v Boehm®® Lord Mansfield had stated “in terms free from
exaggeration” that the duty of disclosure is intended to “prevent fraud and to encourage good faith”*
and did not consider it necessary to add the word “utmost” to the principle of good faith.

“If the determination of what is material were to lie with the insurer alone, | do not know how
the average citizen is to know what goes on in the insurer’s mind, unless the insurer asks him

2 Walsh and Hederman JJ agreed with the judgment of McCarthy J. As noted below, Henchy J delivered a

separate concurring judgment, with which Griffin J concurred.

2 [1986] IR 403 at 411.

2 Ibid at 412.

2 Ibid at 412.

%0 [1967] IR 173.

s [1985] IR 232.

82 [1986] IR 403, 414.

% (1766) 3 Burr 1905.

3 [1986] IR 403, 414.

% (1766) 3 Burr 1905, at 1910-1911, quoted by McCarthy J in the Aro Road case [1986] IR 403, 414.
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by way of the questions in a proposal form or otherwise. | do not accept that he must seek out
the proposed insurer and question him as to his reasonableness, his prudence and what he
considers material.”*

McCarthy J commented that even if the plaintiff's managing director had been given the opportunity to
complete a proposal form in that case “there is no reason to think that he would have recounted petty
convictions from about 20 years before”.

The Supreme Court concluded that the defendant insurer had “failed to discharge the onus of proof that
lay on them” to establish that the non-disclosure was material, having regard to the reasonableness
standard already mentioned.

2.21  Separately from this analysis, the Court concluded that the general law of insurance was
materially affected by “over-the-counter” insurance such as found in this case and in other forms of transit
and in personal travel, including holiday insurance. McCarthy J stated:*’

“If no questions are asked of the insured, then, in the absence of fraud, the insurer is not
entitled to repudiate on grounds of non-disclosure. Fraud might arise in such an instance as
where an intending traveller has been told of imminent risk of death and then takes out life
insurance in a slot machine at an airport. Otherwise, the insured need but answer correctly the
questions asked; these questions must be limited in kind and number; if the insurer were to
have the opportunity of denying or loading the insurance one purpose of the transaction would
be defeated. Expedition is the hallmark of this form of insurance.”

He noted that counsel for the defendant insurer had suggested that the whole basis of insurance could be
seriously damaged if there was any weakening in the rigidity (and “severity”) of the duty of disclosure.
McCarthy J dismissed this suggestion observing that “[t]he force of such an argument as a proposition of
law is matched by the improbability of the event.”*®

2.22  Henchy J, delivering a separate and concurring minority judgment,?’9 noted that since it was
accepted that the plaintiff’s managing director had had nothing to do with the hijacking and destruction of
the insured load, the basis for the defendant’s repudiation of liability under the policy “was entirely a
technical one under the law of insurance.”* He also agreed that, in the specific circumstances the
defendant had, in effect engaged in “over-the-counter insurance.”

He noted that, even at that time in the 1980s, many concerns such as airlines, shipping companies and
travel agents, acting as agents for an insurance company “and usually under the umbrella of a master
policy” were prepared to sell insurance “in circumstances in which full disclosure is neither asked for nor
could reasonably be given effect to.”** He added:*

“The time factor, if nothing else, would rule out the requirement of full disclosure in many
instances: an air traveller who buys insurance of his luggage in an airport just before boarding
an aeroplane could not be expected to have time to make disclosure of all material
circumstances. Insurance sold in that way obviously implies a willingness on the part of the
insurer to provide the cover asked for without requiring disclosure of all material
circumstances.” (emphasis in original)

2.23  Henchy J believed that the key question was whether the defendant had waived the duty of
disclosure and was thus precluded from asserting that full disclosure was a prerequisite of the contract of

% [1986] IR 403, 414.
3 Ibid at 415.

%8 Ibid.

% As noted above, Griffin J agreed with the judgment of Henchy J.
4 [1986] IR 403, 408.

* Ibid at 409.

42 Ibid.
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insurance.”® Waiver is one of the exceptions to the duty of disclosure identified by Lord Mansfield in
Carter v Boehm. He stated that the circumstances in which the road freight company had arranged the
insurance indicated “an indifference... as to matters such as the personal circumstances of the managing
director” of the plaintiff company.

Henchy J. accepted that even in those circumstances “certain types of information may not be knowingly
withheld” but emphasised that the issue in the case was whether “an innocent non-disclosure of an
incident in the past life of the managing director” entitled the insurer to avoid the policy. Henchy J stated it
did not, and forcefully concluded:*

“Insurers who allow agents such as shippers, carriers, airlines, travel agents and the like to
insure on their behalf goods being carried, and to sell that insurance to virtually all and sundry
who ask for it, with minimal formality or inquiry, and with no indication that full disclosure is to
be made of any matter which the insurers may ex post facto deem to be material, cannot be
held to contract subject to a condition that the insured must furnish all material information.”
(emphasis in original)

2.24  The decision of the Supreme Court in Aro Road reiterated some long-established principles and
also recognised the changed circumstances in which insurance products were being sold by the 1980s. It
held that, as originally set out in Carter v Boehm, the principle of good faith applies to the insurer as well
as the proposer/policyholder; that the principle of good faith is not affected by the addition of the word
“utmost” before “good faith”; that the duty of disclosure remains one based essentially on an objective test
of what a prudent insurer would regard as material; that the test of materiality should also be judged
according to an objective standard of reasonableness by the insurer (comparable to the test that applies
in determining liability in professional negligence claims); that circumstances may indicate that the duty of
disclosure has been waived by the insurer; and that this is more likely where insurance is sold “over-the-
counter” as a mass market product.

4) Judicial activity since Aro Road: good faith applies to both parties and the insurer must
make reasonable enquiries in a professional manner

2.25 The decision in Aro Road signalled what has been described as “a significant shift’* in the

application of the principle of utmost good faith and the degree to which an insurer can rely exclusively
upon a policyholder’'s compliance with the obligation of the duty of disclosure.

Judicial activity since Aro Road has included the consideration of two important factors:
e changes in the regulatory context since the 18th century; and
e how insurance products are sold and waiver of the duty of disclosure.

2.26  In Manor Park Homebuilders Ltd v AIG Europe (Ireland) Ltd,*® the High Court (McMahon J)
applied both the objective test of disclosure laid down in Chariot Inns and the analysis in Aro Road that
the principle of good faith applies to both parties. In Manor Park, there was poor documentation
management by the insurer and no pre-contractual insistence on disclosure. McMahon J summarised the
position as follows:*’

“The insured’s duty is balanced by a reciprocal duty on the insurer to make its own reasonable
inquiries, to carry out all prudent investigations and to act at all times in a professional manner.
In fact the onus to do this, because of its experience and expertise, lies primarily on the
insurer. Where... the full extent of the risk can readily be defined without the insured’s
participation, the law does not insist on full disclosure. That is why the authorities do not

*® Ibid at 410.
* Ibid.

+* Corrigan in Landmarks in Insurance 1985-2010 (Insurance Institute of Ireland, 2010), Chapter 9, at 50.
4 [2008] IEHC 174; [2009] 1 ILRM 190.

a7 Ibid at 213.
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recognise any responsibility in this regard in over-the-counter or slot-machine policies such as
travel policies sold at airports.”

He quoted with approval the following comment from a leading English textbook:*®

“Neither party is obliged to make such enquiries for the purposes of their respective duty of
disclosure to the other, other than those enquiries which are required in the ordinary course of
business. In this respect, the insurer should not use the duty of the utmost good faith as a
crutch or an excuse not to carry out his own investigations which form part and parcel of the
profession.”

He added that:*

“It would be strange indeed if the Court placed such a heavy onus on the insured without also
insisting on the insurer to look out for its own interests. Uberrimae fidei is not a charter for
indolent insurers.”

2.27 Where insurance contracts are clearly based on information from proposers in response to
precise questions from insurers, such questions require careful and truthful disclosure by proposers of
facts identified by insurers as those that are material to the relevant risk. While the failure to ask a
question directed at a particular subject or risk does not necessarily amount to a waiver of the duty of
disclosure, the key issue in this respect is the form of the questions and their context. Some questions
may, depending on their content and context, serve to broaden the duty by reminding the proposer of it.
Nonetheless, the leading English text MacGillivray on Insurance Law summarised in the following
passage that, in general, the effect of questions asked will be to limit the duty of disclosure:*®

“It is more likely, however, that the questions asked will limit the duty of disclosure, in that, if
questions asked on particular subjects and the answers to them are warranted, it may be
inferred that the insurer has waived his right to information, either on the same matters but
outside the scope of the questions, or on matters kindred to the subject-matter of the
questions. Thus, if an insurer asks, ‘How many accidents have you had in the last three years?’
it may well by implied that he does not want to know of accidents before that time, though
these would still be material. If an insurer asks whether individual proposers have ever been
declared bankrupt, he waives disclosure of the insolvency of companies of which they have
been directors. Whether or not such a waiver is present depends on a true construction of the
proposal form, the test being, would a reasonable man reading the proposal form be justified in
thinking that the insurer had restricted his right to receive all material information, and
consented to the omission of the particular information in issue?”

2.28 In Kelleher v Irish Life Assurance Company Ltd** the Supreme Court expressly approved the
analysis quoted above in McGillivray and held that;*

“the true and acid test must be as to whether a reasonable man reading the proposal form
would conclude that information over and above it which is in issue was not required.”

Additionally the Court emphasised that the manner in which the insurance product in that case was sold
(health cover offered exclusively to doctors) may well serve to limit the duty of disclosure:

“it is not without importance that what was described as the ‘special promotional offer’ being
offered by the assurance company after negotiation through the brokers to all the members of
the [Irish Medical Organisation] constitutes a very sound and probable commercial manner in

48 Eggers, Picken and Foss Good Faith and Insurance Contracts, 2nd ed (Informa Lloyd’s List Publishing, 2004)

at 291, quoted in Manor Park [2008] IEHC 174; [2009] 1 ILRM 190, at 213.

#  [2008] IEHC 174; [2009] 1 ILRM 190, 213.

50 Legh-Jones, Birds, Owen MacGillivray on Insurance Law 11" ed (Sweet & Maxwell 2008), paragraph 17-019.

51 [1993] 3 IR 393.

52 Ibid at 404 (Finlay CJ, with whom Blayney and Denham JJ agreed).
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which to attract a very substantial quantity of new business by one single project. That fact
constitutes a probable reason why the defendant should significantly limit the disclosure
required from proposers for that insurance.”®

2.29  Similarly, in Coleman v New Ireland Assurance plc>* the proposal form contained a declaration to
the effect that the proposer had disclosed all relevant facts and that all statements made on the
application form were true and complete “to the best of my knowledge.” The High Court (Clarke J) held
that:>

“insofar as the answers to questions raised in a proposal form is concerned, a party will only be
exposed to the risk of the contract of insurance being voided where the party fails to answer
such guestions to the best of the party’s ability and truthfully. This would be so even where an
answer is inaccurate as a result of ignorance or even, in the words of McCarthy J [in Keating v
New Ireland Insurance Co Ltd],* the ‘obtuseness which may be sometimes due to a mental
block on matters affecting one’s health'... It is clear, therefore, that any material non-disclosure
or any materially inaccurate answer to a question on the proposal form are to be judged by
reference to the knowledge of the proposer, and whether answers given were to the best of the
proposer’s ability and truthful.”

(5) Impact of the Financial Services Ombudsman

2.30 Because the Financial Services Ombudsman (“the FSO”) has a statutory discretion to make
determinations based on the justice of an individual case, it is not bound by precedent and its decisions
concerning the duty of disclosure have ranged from the traditional prudent insurer test to something less
stringent.57 There are a number of situations in which the FSO has held that the non-disclosure relied
upon was based on illegal or improper inferences drawn by the insurer,* or that, despite non-disclosure,
other mitigating circumstances were present.59

2.31 Arising from the FSO’s statutory discretion, where those decisions are appealed the courts will
not be required to apply the current general law on disclosure and will therefore allow the FSO a great
degree of leeway in its decision-making. However, a scheme operating independently of a system of
precedent presents obvious difficulties, in particular because previous decisions of the FSO cannot
provide a definitive guide to the outcome of similar disputes in the future.®

(6) Impact of the Consumer Protection Code 2012
2.32  Paragraph 4.35 of the Central Bank’s Consumer Protection Code 2012 provides:

“A regulated entity must explain to a consumer, at the proposal stage, the consequences for
the consumer of failure to make full disclosure of relevant facts, including:

a) the consumer’s medical details or history; and
b) previous insurance claims made by the consumer for the type of insurance sought.

The explanation must include, where relevant,

53 Ibid.

> [2009] IEHC 273. See also FBD Insurance v Financial Services Ombudsman and Mongan [2011] IEHC 315.

% Ibid at paragraph 3.7.

% [1990] 2 IR 383.

5 See Dockery “Insurance Policies and the Duty to Disclose ‘Material Facts™ (2012) 17 Bar Review 50.

58 See Case Study 3 in the FSO Annual Report 2010.

5 Buckley Insurance Law 3" ed (Thomson Round Hall 2012), paragraph 3.86, comments that the FSO has

taken a “different and, sometimes inconsistent, approach” to materiality in its decisions (and discusses these
in detail).
60 See, for example, FBD Insurance PLC v Financial Services Ombudsman and Mongan [2011] IEHC 315.
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i) that a policy may be cancelled;
i) that claims may not be paid;
iii) the difficulty the consumer may encounter in trying to purchase insurance elsewhere; and,

iv) in the case of property insurance, that the failure to have property insurance in place could
lead to a breach of the terms and conditions attaching to any loan secured on that property.”

This is a clear and important statement on the need to draw attention to the consequences of non-
disclosure but does not, of course, alter or affect the existing law.

@) Impact of Insurance Ireland’s voluntary codes

2.33  Although Insurance Ireland’s voluntary industry codes of practice lack binding legal status,®* the
Commission considers that they are useful indicators of what the insurance industry itself considers best
practice.

The Insurance Ireland Code of Practice on Life Assurance: Duty of Disclosure states:®

“In relation to those issues upon which insurers wish to base their underwriting decisions, clear
questions should be included in proposal forms on those matters which have been commonly
found to be material... Insurers will continue to develop clearer and more explicit proposal
forms.”

The Code of Practice on Non-Life Insurance similarly states:

“Those matters which insurers have commonly found to be material should, as far as
practicable, be the subject of clear questions in proposal forms.”®

Both the Code of Practice on Life Assurance: Duty of Disclosure and the Code of Practice on Non-Life
Insurance state:**

“Insurers should avoid asking questions which would require knowledge beyond that which the
signatory could reasonably be expected to possess.”

2.34  These voluntary and legally unenforceable statements of good practice reflect awareness on the
part of the insurance industry that proposers and insurers should engage in dialogue and an exchange of
information at the pre-contractual stage.

The Commission welcomes movements away from traditional disclosure principles for consumers, which
various events including modern communications and technologies have overtaken, but they are not a
substitute for legislative reform.

B Comparative Developments

2.35 Reforms in other jurisdictions indicate movement away from onerous disclosure requirements
and towards a recognition of mutual obligations on the consumer and the insurer. The United Kingdom
and Australia provide such examples.

1) United Kingdom
@ Utmost good faith retained as an interpretive principle only in the Insurance Act 2015

236 In 2014 the Law Commission of England and Wales and Scottish Law Commission
recommended abolition of the duty of good faith as a substantive principle of insurance contract law and

ot See the discussion of Justice (decd) v St Paul Ireland, Circuit Court, 25 November 2004, in Appendix C,

below, cited in Buckley “Insurers’ Self Regulation does not work” [2005] CLP 10 and Buckley Insurance Law
3“ed (Thomson Round Hall, 2012), paragraph 1-19.

62 Paragraph 1(c) and 2(a) of the Code of Practice.

63 Paragraph 1(c) of the Code of Practice.

64 Paragraph 1(d) in both Codes of Practice.
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that it should instead become an interpretive principle® and this was implemented in the UK Insurance
Act 2015, which also included a “duty of fair presentation” to replace the pre-contractual duty of disclosure
in non-consumer insurance contracts. The reforms in the 2015 Act complemented the related reforms for
consumer contracts enacted in the Consumer Insurance (Disclosure and Representations) Act 2012,
which replaced the pre-contractual duty of disclosure with a duty to take reasonable care not to make a
misrepresentation.

Section 14(1) of the 2015 Act® provides that any rule of law permitting a party to a contract of insurance
to avoid the contract on the ground that the utmost good faith has not been observed by the other party
“is abolished.” Section 14(2) provides that any rule of law to the effect that a contract of insurance is a
contract based on the utmost good faith “is modified” to the extent required by the 2015 Act itself and by
the Consumer Insurance (Disclosure and Representations) Act 2012.

Section 14(3) of the 2015 Act also amended section 17 of the Marine Insurance Act 1906, which had
codified the common law duty of utmost good faith. The 2015 Act retained the first part of section 17 of
the 1906 Act, which provides that “a contract of marine insurance is a contract based upon the utmost
good faith” but repealed the second part, which had provided: “and, if the utmost good faith be not
observed by either party, the contract may be avoided by the other party.” Section 14(3) also expressly
provides that the amended section 17 is subject to the provisions of the 2012 and 2015 Acts.

2.37  The effect of the 2015 Act is that the duty of good faith remains as an “interpretative principle”
with section 17 of the 1906 Act and the common law continuing to provide that insurance contracts
remain contracts of utmost good faith, but subject to the significant amendments to the duty of disclosure
made by the 2012 and 2015 Acts. In their 2014 Report the Law Commission of England and Wales and
Scottish Law Commission referred to a number of uses for the duty of utmost good faith as an
“interpretative principle.”®” These include:

e to support the application of judicial discretion, because the mutual nature of the duty could
provide a solution to an especially hard case or emerging difficulty and the courts could develop
the concept to prevent an insurer from relying on a right to deny a claim where it would be
manifestly unfair to do so;*®

e to assist in determining whether it would be necessary to imply a term into a contract in line with
the traditional “business efficacy” test;*® and

e tointerpret the duty of fair presentation of the risk, which was enacted in the 2015 Act.

(b) Duty of disclosure for consumer contracts replaced in 2012 Act with duty to take
reasonable care not to make a misrepresentation

2.38 As noted above, the Consumer Insurance (Disclosure and Representations) Act 2012 had
already abolished the common law duty of disclosure in consumer contracts and replaced it with specific
duties on the insurer and the consumer (limited in the 2012 Act to an individual consumer).

The 2012 Act provides that consumer proposers are no longer required to volunteer information, as
previously required by the common law duty of disclosure. Instead, the onus is on insurers to ask clear

6 Law Commission of England and Wales and Scottish Law Commission Report Insurance Contract Law:

Business Disclosure; Warranties; Insurers’ Remedies for Fraudulent Claims; and Late Payment (Law Com
No0.353/Scot Law Com No0.238, 2014).

66 Section 14 of the 2015 Act applies to consumer and non-consumer contracts, but in the case of non-consumer

contracts the insurer may contract out of the 2015 Act, subject to the “transparency requirements”: see
paragraph 1.06, above.

o7 Law Commission of England and Wales and Scottish Law Commission Report on Insurance Contract Law:

Business Disclosure; Warranties; Insurers’ Remedies For Fraudulent Claims; and Late Payment (Law Com
No0.353/Scot Law Com No.238, 2014), paragraph 30.23.

68 Ibid paragraph 30.23(3).

69 Ibid paragraph 30.23(2) and paragraphs 30.57 to 30.61.
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and specific questions, with the consumer proposer required to take reasonable care not to make a
misrepresentation. When deciding whether a consumer has taken “reasonable care,” the 2012 Act
requires the courts to consider a number of factors.

Insurers cannot avoid policies for honest or reasonable misrepresentations and they are to be honoured
in full. They have a compensatory (proportionate) remedy for “careless” misrepresentations based on
what they would have done had the consumer answered the questions with reasonable care. Insurers
can avoid the policy and retain premiums if the misrepresentation was “deliberate or reckless”.

(c) Duty of disclosure for non-consumer contracts replaced in 2015 Act with duty of fair
presentation of the risk

2.39 The Insurance Act 2015 contains corresponding reforms to the duty of disclosure for non-
consumer insurance contracts, that is, those not covered by the 2012 Act.” Section 3(1) of the 2015 Act
provides for a “duty of fair presentation,” which requires the non-consumer to make a “fair presentation of
the risk” to the insurer before entering into the contract of insurance. This replaces the common law
duties of disclosure and representations, as codified in sections 18, 19 and 20 of the Marine Insurance
Act 1906.

) Duty of fair presentation

2.40  Section 3(3) of the 2015 Act defines a fair presentation of the risk as one: (a) which makes the
disclosure required by section 3(4) of the 2015 Act (discussed below); (b) which makes that disclosure in
a manner which would be reasonably clear and accessible to a prudent insurer;"* and (c) in which every
material representation as to a matter of fact is substantially correct, and every material representation as
to a matter of expectation or belief is made in good faith.”

The non-consumer’s disclosure required under section 3(4) of the 2015 Act is to either: (a) disclose every
material circumstance which it knows or ought to know;” or (b) failing that, disclosure which gives the
insurer sufficient information to put a prudent insurer on notice that it needs to make further enquiries for
the purpose of revealing those material circumstances.”® As to what the non-consumer “ought to know”
this includes what should reasonably have been revealed by a reasonable search of information available
to the insured, whether the search is conducted by making enquiries or by any other means.”

(i) The state of knowledge of the insurer

2.41  Section 3(5) of the 2015 Act provides that if the insurer does not make any further enquiries, the
duty of disclosure in section 3(4) does not require the non-consumer to disclose a circumstance if: (a) it
diminishes the risk; (b) the insurer knows it; (c) the insurer ought to know it; (d) the insurer is presumed to
know it; or (e) it is something as to which the insurer waives information.

0 The reforms in the 2015 Act on the duty of disclosure come into effect 18 months after enactment, in August

2016. This transitional period was to allow the insurance market to adjust relevant practices.

& This relates to the form of presentation rather than the substance and is designed to discourage “data-

dumping,” that is, circumstances where the insurer is presented with an overwhelming amount of undigested
information. Equally, this requirement would not be “satisfied by an overly brief or cryptic presentation.” See
paragraph 47 of the Explanatory Notes to the Insurance Bill as passed by the House of Lords and introduced
in the House of Commons on 15 January 2015 (the House of Commons made no amendments to the Bill as
passed by the House of Lords so that these Explanatory Notes refer, in effect, to the 2015 Act as enacted).

& This third element mirrors the common law duty not to make misrepresentations, as codified in section 20 of

the 1906 Act.

8 Section 3(4)(a) of the 2015 Act. This mirrors the common law duty, as codified in section 18 of the 1906 Act, to

disclose every material circumstance known to them, including everything which “in the ordinary course of
business, ought to be known” to them.

" Section 3(4)(b) of the 2015 Act.

S Section 4(6) of the 2015 Act.
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Of these five matters, (a) and (b) replicate similar provisions from the common law duty as codified in the
1906 Act. As to (b), the insurer “knows” what is known to the individuals within the insurer who are
involved in that particular underwriting decision.”® As to (c), the insurer “ought to know” information which
is readily available to the underwriters or is known by an employee or agent of the insurer who ought
reasonably to have passed it on.”” As to (d), the insurer is “presumed to know” matters it ought to know in
the ordinary course of its business, such as industry knowledge (but only to the extent that the industry
knowledge is relevant to the type of insurance provided by the insurer).”®

The 2015 Act also provides that references to the knowledge of an individual within the insurer include
not only actual knowledge, but also matters which the individual suspected, and of which the individual
would have had knowledge but for deliberately refraining from confirming them or enquiring about them.”

(d) Proportionate remedies in the 2015 Act

2.42  The 2015 Act, like the 2012 Act, also provides for a range of proportionate remedies, by contrast
with the common law position law under which the insurer had the right to avoidance of the contract.

Thus, where the breach of duty by the non-consumer is deliberate or reckless the remedy of avoidance is
still available.

Where the breach is neither deliberate nor reckless, the onus is on the insurer to show what it would have
done had it received a fair presentation of the risk.

A major difference between the 2015 Act and the 2012 Act is that whereas, under the 2012 Act,
“innocent” breaches of the duty are not actionable,® under the 2015 Act “innocent” breaches of the duty
also provide an insurer with a remedy if the insurer can show inducement.

(2) Australia
(a) Utmost good faith

2.43 Inits 1982 Report, the Australian Law Reform Commission (ALRC) concluded that the principle
of utmost good faith should remain the “touchstone” of contracts of insurance, but that it should be made
clear that utmost good faith applies just as much to the insurer as the insured.®" It also recommended
that:*

“[Negislation should make it clear that the duty of good faith applied to all aspects of the
relationship between insurer and insured, including the settlement of claims.”

This recommendation was implemented in section 13 of the Australian Insurance Contracts Act 1984,
which provides:

“A contract of insurance is a contract based on the utmost good faith and there is implied in
such a contract a provision requiring each party to it to act towards the other party, in respect
of any matter arising under or in relation to it, with the utmost good faith”.

The 1984 Act does not define utmost good faith so that the long-established case law continues to have
relevance, subject to section 12 of the 1984 Act which provides that the principle of good faith “does not
have the effect of imposing on an insured, in relation to the disclosure of a matter to the insurer, a duty
other than the duty of disclosure,” which is set out in section 21 of the 1984 Act.

7 Section 5(1) of the 2015 Act.

" Section 5(2) of the 2015 Act.
8 Section 5(3) of the 2015 Act.

& Section 6 of the 2015 Act.

80 Schedule 1 of the 2015 Act contains the relevant detail concerning the proportionate remedies.

8l Australian Law Reform Commission Report on Insurance Contracts (Report No. 20,1982) at xxi-xxii (executive

summary).

82 Ibid at paragraph 328.
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2.44  The ALRC had also recommended in 1982 that if an insurer’s reliance on a specific term in a
contract of insurance would involve acting contrary to the principle of utmost good faith, the insurer should
not be entitled to rely on such a provision. The 1982 Report stated this was intended as a “sufficient
inducement to insurers that their advisers be careful in drafting their policies and to act fairly in relying on
their strict terms.”®® Section 14(1) of the 1984 Act implemented this analysis and provides:

“If reliance by a party to a contract of insurance on a provision of the contract would be to fail to
act with the utmost good faith, the party may not rely on the provision.”

(b) The duty of disclosure: general

2.45 The ALRC’s 1982 Report concluded that the common law duty of disclosure required reform in
order to achieve an appropriate balance between the insurer and policyholder. The ALRC considered
that, if a proposer was obliged to disclose all information concerning risks, this was at odds with the core
requirement of the principle of good faith, and it concluded that an insurer should only be entitled to
redress in the event of deliberate concealment or culpable indifference on the part of the policyholder.®

This analysis is reflected in section 21 of the Insurance Contracts Act 1984, which requires all insurance
policyholders to “disclose to the insurer, before the relevant contract of insurance is entered into, every
matter that is known” to them. These are matters that a policyholder (a) “knows to be a matter relevant to
the decision of the insurer whether to accept the risk and, if so, on what terms;” or (b) “a reasonable
person in the circumstances could be expected to know to be a matter so relevant.”

2.46 In a 2004 Review of the 1984 Act,®”® it was recommended that a list of non-exclusive factors
should be taken into account when identifying such a “reasonable person.” Consequently, section
21(1)(b) of the 1984 Act was amended by the Insurance Contracts Amendment Act 2013 to provide that,
in determining what a reasonable person in the circumstances could be expected to know to be relevant,
regard is to be had to (but not limited to): (a) the nature and extent of the insurance cover to be provided
under the relevant contract of insurance; and (b) the class of persons who would ordinarily be expected to
apply for insurance cover of that kind.

Additionally the duty of disclosure does not require the disclosure of a matter:
e that diminishes the risk;
e thatis of common knowledge;

e that the insurer knows or in the ordinary course of the insurer’s business as an insurer ought to
know; or

e as to which compliance with the duty of disclosure is waived by the insurer.

2.47  Section 21(3) of the 1984 Act, as amended in 2013, also provides that where a person (a) failed
to answer, or (b) gave an obviously incomplete or irrelevant answer to a question included in a proposal
form about a matter, the insurer is deemed to have waived compliance with the duty of disclosure in
relation to the matter. This is supported by section 27 of the 1984 Act which provides:

“A person shall not be taken to have made a misrepresentation by reason only that the person
failed to answer a question included in a proposal form or gave an obviously incomplete or
irrelevant answer to such a question.”

(c) Duty of disclosure: specific application to “eligible” contracts of insurance

2.48  Section 21A of the 1984 Act, inserted by the Insurance Laws Amendment Act 1998, provides
that, in connection with an “eligible” consumer insurance contract, the insurer will be taken to have waived

8 Ibid at paragraph 51.

8 Ibid at 175, 180 and 183.

8 Review Panel Report on the Review of the Insurance Contracts Act 1984 Final Report on second stage:

Provisions other than section 54 (Australian Treasury, 2004) paragraphs 4.5 to 4.16.
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the duty of disclosure unless it asks the consumer specific questions.® The “eligible” contracts to which
section 21A applies are motor vehicle, home buildings, home contents, accident and sickness, consumer
credit and travel insurance (consumer insurance contracts).®’

Section 21A(2) provides that “an insurer is taken to have waived compliance with the duty of disclosure in
relation to the contract unless the insurer complies with either subsection (3) or (4).” Section 21A(3)
covers the circumstances where the insurer asks the consumer specific questions relevant to the risk.

Section 21A(4) allows the insurer to ask the consumer to disclose an “exceptional circumstance” provided
the specific questions were also asked.

An “exceptional circumstance” is something which is known to the consumer and the consumer “knows,
or a reasonable person in the circumstances could be expected to know, is a matter relevant to the
decision of the insurer whether to accept the risk and, if so, on what terms” and it “is not a matter that the
insurer could reasonably be expected to make the subject” of a specific question.

2.49 If the insurer complies with 21A(3) or 21A(4) of the 1984 Act but then asks the consumer to
disclose “any other matters that would be covered by the duty of disclosure in relation to the contract; the
insurer is taken to have waived compliance with the duty of disclosure in relation to those matters.” This
discourages vague and open-ended questions.

The consumer, in answering specific questions or those regarding an “exceptional circumstance”, must
disclose “each matter that is known” to them and what “a reasonable person in the circumstances could
be expected to have disclosed in answer to that question.”88 In circumstances where consumers fail to
discharge their duty under section 21A, they are governed by the general disclosure duty in section 21 of
the 1984 Act: see above.

2.50 Section 21A, as amended by the Insurance Contracts Amendment Act 2013, removes the ability
of insurers to ask “catch all” questions and applies enhanced rules for the duty of disclosure. An insurer
“may request the insured to answer one or more specific questions that are relevant to the decision of the
insurer whether to accept the risk and, if so, on what terms”. If the insurer does not make such a request,
they are taken to have “waived compliance with the duty of disclosure in relation to the contract.”

It also provides that, in circumstances where the insurer makes such a request but “requests the insured
to disclose to the insurer any other matter that would be covered by the duty of disclosure in relation to
the contract; then the insurer is taken to have waived compliance with the duty of disclosure in relation to
that other matter”.

Where an insurer makes such a request and “in answer to each specific question included in the request”,
the consumer discloses each matter that: “(a) is known to the insured; and (b) a reasonable person in the
circumstances could be expected to have disclosed in answer to that question,” then the consumer “is
taken to have complied with the duty of disclosure in relation to the contract”.

C Good Faith and the Duty of Disclosure: General Conclusions and Recommendations
1) The principle of utmost good faith (uberrima fides)

2.51 In the Consultation Paper the Commission provisionally recommended that the concept that
contracts of insurance are based on the principle utmost good faith (uberrima fides), as codified in section

8 See Merkin Reforming Insurance Contract Law: Is there a case for Reverse Transportation?A Report for the

English and Scottish Law Commissions on the Australian Experience of Insurance Law Reform (Law
Commission of England and Wales and Scottish Law Commission, 2007), at paragraph 4.18, available at
lawcommission.justice.gov.uk.

87 Section 21A(9) of the 1984 Act defines an eligible contract of insurance as one specified in Regulations made

under the 1984 Act. At the time of writing (June 2015) the relevant Regulations are the Insurance Contracts
Regulations 1985 (Australian Statutory Rules 1985, No.162), as amended.

8 Section 21A(6) and 21A(7) sets the conditions that the policyholder must meet in order to comply with the duty

of disclosure.
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17 of the 1906 Act, should be retained and should continue to be the basis on which the pre-contractual
duty of disclosure, codified in section 18 of the 1906 Act, is founded.®

However, having carefully considered the submissions which it has received and having further reflected
on this, the Commission has reconsidered this recommendation in respect of consumer insurance
contracts. The Commission has concluded that, while the principle of utmost good faith has its origins in
the nature of the indemnities which insurers provide and the potential paucity of information available to
insurers about the risks against which they intend to insure, the emergence of statutory corporate
governance and risk management requirements,” allied to modern communications, technology and
information-gathering sources have fundamentally altered the foundations of the principle® in favour of
insurers and to the detriment of consumers.

2.52  The Irish judiciary has drawn attention to this fact in Aro Road®” and other cases and has taken
into account the modern realities of insurance contracts, including the fact that insurance is now written
by large (usually international) undertakings with significant internal governance and risk assessment
resources, as required by the relevant statutory licensing regimes.

In Manor Park Homebuilders Ltd®® the High Court (McMahon J) was at pains to point out that:

“Properly understood, the principle contains an equitable element which will be informed by the
facts of each case. In taking this position, the law is not being harsh and unreasonable on the
insurer, who at the end of the day can easily secure its legal and commercial position by
drafting appropriate conditions and warranties and inserting them into the contract if it so
desires. If it chooses not to do so, however, it cannot expect too much sympathy from the
courts for not adhering to prudent and professional business practices in assessing the risk for
itself.”

2.53  While the “utmost good faith” principle has possibly curtailed some unfair aspects of insurance
contract law for consumers, it is an evolving doctrine predicated on the “facts of each case” and can
therefore be unpredictable. Historically the courts considered that application of the principle heavily
favoured insurers leading Butcher to remark:*

“the application of the rules to ensure good faith have placed in the hands of insurers a weapon
which may be wielded in a way which produces a result which is the opposite of that which
would, in ordinary parlance, be regarded as what good faith would demand.”

254 In the United Kingdom, the Special Public Bill Committee parliamentary debates on the
Consumer Insurance (Disclosure and Representations) Act 2012 queried the practical implications of
abolishing utmost good faith when so few legal cases appeared to turn on it alone.®

It was explained that it was not the number of cases that had been decided on the principle that mattered
but rather that it placed insurers in “a very strong negotiating position and the consumer, faced with an
argument on the law, will not necessarily give up right at the beginning but will readily accept a

89 Law Reform Commission Consultation Paper on Insurance Contracts (LRC CP 65-2011) paragraph 3.27.

%0 The relevant statutory and regulatory requirements, including those arising under EU Directives and under the

Central Bank’s statutory corporate governance codes, are discussed in Appendix C.

o Law Commission of England and Wales and Scottish Law Commission Insurance Contract Law Issues Paper

1 on Misrepresentation and Non-Disclosure (September 2006) paragraph 2.9. See also Hasson “The Doctrine
of Uberrima Fides in Insurance Law - A Critical Evaluation” (1969) 32 MLR 615, 620.

92 [1986] IR 403, discussed above.
% [2008] IEHC 174; [2009] 1 ILRM 190 at 213.
o Butcher “Good Faith in Insurance Law: A Redundant Concept?” [2008] JBL 375, 379.

% Lord Davis of Stamford.
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compromise offered by the insurers, so the courts do not see such cases”. This was termed the
“submarine effect.”®®

2.55 The remedy of avoidance weighs heavily in favour of the insurer. The ability of a policyholder to
avoid the policy for failure on the part of the insurer to act with utmost good faith is not analogous to an
insurer terminating the policy for the same reason.

Australia retained the principle of utmost good faith on a modified statutory footing with specific provisions
imposed on the duty of disclosure. For the reasons discussed below, the advantages provided by this
measure are debatable.

The Law Commission of England and Wales and Scottish Law Commission recommended that the
principle of utmost good faith should remain as a general interpretative principle, so that the common law
(as codified in section 17 of the 1906 Act) could continue to provide that insurance contracts are contracts
of good faith although a breach of such “good faith” would no longer entitle the insurer to avoid the policy.
As noted above this was enacted in the UK Insurance Act 2015.

One of the reasons®’ advanced by the Law Commissions for its retention was that it would “leave some
room for judicial flexibility.” It was argued that due to the “mutual” nature of the principle it could provide a
“solution to an especially hard case or emergent difficulty.”*®

Butcher contends that where the content of the obligations of disclosure and pre-contractual
misrepresentations are clearly defined in legislation, utmost good faith serves no clear useful purpose and
that arguments for its retention in order to cater for the unexpected are weak.”

2.56  During the last 30 years Irish case law from Aro Road to Manor Park Homebuilders, has focussed
more upon possible questionable behaviour of insurers seeking to avoid payment than upon consumers’
pre-contractual obligations and this increased judicial attention to the role of the insurer may be seen as
adding content to the insurers’ existing duty of utmost good faith.

The Commission, while supportive of judicial activity in this area, believes that clear legislative reform
balancing the obligations of consumer and insurer, is preferable to uncertain, albeit developing, judicial
rules. If the obligations of disclosure and pre-contractual misrepresentations are clearly defined in
legislation, there is no practical argument for the retention of the principle of “utmost good faith”, either as
an implied term as in Australia, or as an aid to interpretation as in the United Kingdom.

The Commission, therefore, no longer sees a place for the principle at the pre-contractual stage of an
insurance contract and has concluded that its continued retention at the pre-contractual stage will serve
no useful purpose. Abolition of the principle coupled with legislative provisions defining the duties of the
insurer and policyholder will be of greater value to consumer policyholders in contemporary Ireland.

(2) The duty of disclosure

2.57 In the Consultation Paper the Commission provisionally recommended that the duty of disclosure
should, in accordance with case law in Ireland such as Aro Road, be restricted to facts or circumstances
of which a consumer has actual knowledge. It also provisionally recommended that the duty of disclosure
should not extend to every fact or circumstance which ought to be known by the consumer, under a test
of constructive knowledge.100

% Lord Justice Longmore.

o As noted above, another reason was that it would assist with interpreting the duty of fair presentation of the

risk, now set out in the Insurance Act 2015. However, this role is irrelevant, as the Commission does not
recommend the adoption of this duty.

% Law Commission of England and Wales and Scottish Law Commission Report on Insurance Contract Law:

Business Disclosure; Warranties; Insurers’ Remedies For Fraudulent Claims; and Late Payment (Law Com
No0.353/Scot Law Com No0.238, 2014) paragraph 30.23(3).
9 Butcher “Good Faith in Insurance Law: A Redundant Concept?” (2008) JBL 375, 382.

100 Law Reform Commission Consultation Paper on Insurance Contracts (LRC CP 65-2011) paragraph 3.22.
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The Commission provisionally recommended a duty of disclosure based on actual knowledge but
qualified with a degree of objectivity so that insurers would not be permitted to repudiate liability on the
basis of non-disclosure of material facts of which the policyholder could not reasonably be expected to
have actual knowledge at the time of applying for cover.*”

2.58 The historical duty of disclosure has created a number of difficulties for consumers, namely:
understanding that it involves a duty to volunteer information; identifying facts that might be material to a
prudent insurer; and the “all-or-nothing” nature of the sanction of repudiation of cover available to the
insurer regardless of whether the failure to disclose was innocent or intentional.**

Long-established case law has accepted that there are a number of exceptions or modifications to the
duty of disclosure, and many of those have been codified in section 18(3) of the Marine Insurance Act
1906. More recent case law, such as Aro Road and Manor Park Homebuilders, has identified other
instances, such as: the nature of the questions posed; the wording of the proposal form; the method of
selling insurance products; and the failure of some insurers to inform themselves adequately of material
facts or deal fairly with and consider the interests of consumers.

2,59  In Carter v Boehm,'® Lord Mansfield accepted that the proposer often has exclusive access to

specific information which should be disclosed, although in the case itself the insurer was actually in
possession of better information in terms of the risk undertaken. Moreover, in the intervening two and a
half centuries since that decision the respective capacities, resources and characters of insurers and
consumer policyholders have also changed radically. In addition, when Lord Mansfield delivered his
judgment in 1766 there were no mass-market insurance policies, and the modern concept of a
consumer™® was unknown.

Most 21st century insurers are now large multi-national conglomerates with vast financial and other
resources including technical expertise, communications and other technology resulting in vastly
increased bargaining power, some of which results from statutory regulation of prudential and risk
management and consequent improved risk assessment methods.'%°

Since consumers do not normally enjoy such resources, the balance of bargaining power in relation to
consumer insurance contracts now lies with insurers. In consequence, there is a move internationally
away from the common law duty of disclosure. Both Australia (in the 1984 Act) and the United Kingdom
(in the 2012 and 2015 Acts) have chosen to reform the duty, and although they have implemented
separate obligations for individual consumers, as distinct from businesses, they have not retained the
current law in either case.

2.60 These movements towards statutory regimes that reflect the reality of the respective bargaining
powers of modern insurance undertakings and consumers are also consistent with the approach taken in
modern general consumer protection legislation, which already applies to contracts for the supply of
services, including insurance contracts.'%

The Commission does not consider it appropriate to retain a duty that requires a consumer to understand
and identify particular facts that may be “material” to the decision of a prudent insurer to accept or reject a
risk. Equally the Commission does not consider it appropriate to retain a duty that facilitates avoidance of

11 |pid at paragraph 3.28.

102 See also Law Commission of England and Wales and Scottish Law Commission Report on Consumer

Insurance Law: Pre-contract Disclosure and Misrepresentation (Law Com No0.319/Scot Law Com No.219,
2009) at paragraphs 2.10-2.15.

103 (1766) 3 Burr 1905, at 1909.

104 Tyldesley “Consumer Insurance and the Duty of Disclosure” (2011) 123 BILA 38, at 43.

105 Ibid at 44-45. See also the discussion of the relevant statutory and regulatory requirements in Chapter 9,

below

196 gee the discussion in Chapter 9, below.
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an insurance contract where the consumer has failed to understand and identify particular facts that may
be “material” to the decision of a prudent insurer to accept or reject the risk.

2.61 The Commission recommends the abolition of the pre-contractual principle of utmost
good faith (whether statutory or at common law) as it applies to consumer insurance contracts.

2.62 The Commission recommends the abolition of the pre-contractual duty of disclosure
(whether statutory or at common law) as it applies to consumer insurance contracts and its
replacement with specified statutory duties and obligations.
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CHAPTER 3 PRE-CONTRACTUAL DISCLOSURE: SPECIFIC RECOMMENDATIONS AND
PROPORTIONATE REMEDIES

A Reformulated duty of disclosure: the consumer’s duties
(1) No general requirement to volunteer information

3.01  The manner in which insurance products are sold has altered the nature of the duty of disclosure.
For example, the limited time for disclosure instanced in cases such as Aro Road and Land Vehicles Ltd v
Insurance Corporation of Ireland Ltd" prevents the discharge of the current duty of disclosure in many
instances. Similarly, over-the-counter insurance, such as that available at airports, where no proposal
form is required, operates to limit its application.

3.02 It appears to be generally accepted as good practice in the insurance industry for insurers to ask
specific questions about “material facts.” This is recognised by Insurance Ireland’s Life and Non-life
Codes of Practice which encourage insurers to ask “clear” questions about such “material facts.”” The
codes also provide that insurers “should avoid asking questions which would require knowledge beyond

that which the signatory could reasonably be expected to possess”.3

3.03  The courts have expressed the view that insurers should not be content to play a passive role
during the disclosure process but should instead be prepared to make necessary enquiries about the risk
to be underwritten.” In particular, the Supreme Court in Aro Road identified the need for insurers to ask
questions in order to guide policyholders in determining what is material to their applications:5

“If the determination of what is material were to lie with the insurer alone, | do not know how
the average citizen is to know what goes on in the insurer's mind, unless the insurer asks him
by way of the questions in a proposal form or otherwise. | do not accept that he must seek out
the proposed insurer and question him as to his reasonableness, his prudence and what he
considers material.”

3.04  While in Irish law there is no express requirement on an insurer to pose questions it would now
appear to be in the interests of insurers to ask questions in a clear and direct way in order to identify what
they consider to be “material” to the risk to be insured.

3.05 There appears to be international consensus that obtaining relevant information from consumer
proposers via precise questions is preferable to the common law duty to volunteer and disclose
information. Both Australia (in its Insurance Contracts Act 1984) and the United Kingdom (in its Consumer

! [1986] IR 403, discussed in Chapter 2, above.

Insurance Ireland Code of Practice on Life Assurance—Duty of Disclosure, paragraph 1(c); Insurance Ireland
Code of Practice on Non-Life Insurance, paragraph 1(c).

Insurance Ireland Code of Practice on Life Assurance—Duty of Disclosure, paragraph 1(d); Insurance Ireland
Code of Practice on Non-Life Insurance, paragraph 1(d).

4 Manor Park Homebuilders Ltd v AIG Europe (Ireland) Ltd [2008] IEHC 174; [2009] 1 ILRM 190, discussed in
Chapter 2, above.

Aro Road and Land Vehicles Ltd v Insurance Corporation of Ireland Ltd [1986] IR 403 at 414, discussed in
Chapter 2, above.
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Insurance (Disclosure and Representations) Act 2012 and Insurance Act 2015°%) have adopted reform
measures for consumers that limit the duty of disclosure to information requested by the insurer.

3.06 The Commission confirms and adopts the view that the duty of disclosure imposed upon
consumer proposers should be confined to the provision of responses to precise questions posed by
insurers for the purpose of identifying relevant material facts .

3.07 The Commission recommends that the statutory pre-contractual duty of disclosure of a
consumer should be confined to providing responses to questions asked by the insurer, and that
consumers should not be under a duty to volunteer any information over and above that required
by such questions.

(2) Duty to answer questions honestly and with reasonable care
(@) Representations

3.08 During the application process policyholders may provide information to insurers in a variety of
ways: statements may be made voluntarily by a proposer without prompting by an insurer; they may be in
response to a verbal question (for example an over the telephone question in which the proposer may be
given little or no time to reflect on the answer), or they may be the subject of a specific written question on
a proposal form or in a “tick box” internet user interface.

These statements are termed representations and are considered to be made as to a matter of fact, or as
to a matter of expectation or belief. At common law, codified in section 20(1) of the Marine Insurance Act
1906, every material representation made by a proposer to an insurer during negotiations of a contract
and before the contract is concluded must be true, and should a misrepresentation be made the insurer
may rescind or avoid the contract (unless the insurer waives the breach).

In addition, at common law and codified in section 20(2) of the 1906 Act, a representation is deemed
material if it would influence the judgement of a “prudent insurer” in fixing the premium, or taking the risk.

The common law, codified in section 20(4) of the 1906 Act, provides that a representation is true if it is
substantially correct (in other words if the difference between what is represented and what is actually
correct would not be considered material by a prudent insurer).

3.09 Misrepresentations relating to “facts”, even if made in good faith, enable insurers to avoid liability
because a representation as to a “fact” must be true and will be objectively assessed.” For an answer to
be true it does not depend on the proposer answering the question honestly, negligently or fraudulently;
and even when the proposer has a reasonable belief in the veracity of a statement, it will be deemed a
misrepresentation if it is proved untrue.®

Misrepresentations relating to “expectation or belief” are deemed true if made in good faith.’ They can
only be deemed false if the policyholder did not hold that opinion or intention.™® The test is not whether the
belief was reasonably held but whether the proposer had some basis for the belief, the requirement being
solely one of honesty and good faith.™*

As discussed in Chapter 2, above, non-consumer business proposers remain subject to a modified duty of fair
presentation under the UK Insurance Act 2015.

Buckley Insurance Law 3™ ed (Thomson Round Hall 2012) at paragraph 3-55 describes the following
distinction: “a proposer is not obliged to disclose information of which he is unaware, e.g. early stages of
cancer, but an untrue declaration of health is actionable even if innocent.”

HIH Casualty and General Insurance Ltd v Chase Manhattan Bank Casualty and General Insurance Ltd v
Chase Manhattan Bank [2003] UKHL 6; [2003] 1 All ER Comm 349, at para 88 (Lord Hobhouse).

See Coleman v New Ireland Assurance plc [2009] IEHC 273.

0 Buckley Insurance Law 3™ ed (Thomson Round Hall 2012) at paragraph 3-46.

1 Ibid at paragraph 3-55.
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Buckley notes that a policyholder would appear to be in difficulty if, in the absence of an opinion, he or
she “makes a blind guess or alternatively, is aware of factors that could render the opinion doubtful and
turns a blind eye to them.”*?

3.10 The position in insurance contract law appears to be more limited than the position in general
contract law, where it has been remarked that liability regarding a statement of opinion depends on
whether the reliance on the statement was “reasonable and therefore to be expected.”* Chitty on
Contracts comment that the distinction between fact and opinion is not easy to make in practice:™*

“no simple distinction between statements of fact and statements of opinion or intention will
sufficiently take account of the different varieties of possible statements which may be made in
pre-contractual negotiations.”

The Commission endorses that view. The courts have been reluctant to find that a proposer’s statement
about his or her medical history is a statement of fact rather than of opinion and in practice insurers
generally insist on obtaining a medical report before accepting a proposal.*®

3.11  The courts have also sought to limit the law relating to actionable misrepresentation in a number
of ways, namely:

e interpreting representations in favour of the policyholder, for example, those that are laudatory,
imprecise or bombastic may be non-actionable “puffs”;

e attributing liability to the agent;16

e interpreting ambiguous questions against the party who prepared them, usually the insurer (the
contra proferentem rule).*’

e determining that an honest but incorrectly held belief can form the satisfactory basis for an
. 18
opinion.

3.12  In the Consultation Paper the Commission considered the circumstances of a consumer seeking
standard form, mass market insurance cover and provisionally recommended replacing the duty to furnish
“true” answers with a duty to answer specific questions honestly and carefully.19

(b) United Kingdom

3.13 The Law Commission of England and Wales and Scottish Law Commission considered that a
consumer policyholder’s duty is to be honest and careful in answering an insurer’s questions. They
recommended that an insurer should not be able to rely on a misrepresentation in order to repudiate
liability under the contract if the consumer was acting honestly and reasonably in the circumstances when
the misrepresentation was made.”

12 Ibid at paragraph 3-114.

13 McDermott Contract Law (Butterworths 2001) at paragraphs 13.16-13.25.

1 Beale (ed) Chitty on Contracts Volume I: General Principles, 29" ed (Sweet & Maxwell 2004) paragraph 6-

010.

5 Buckley Insurance Law 3“ed (Thomson Round Hall 2012) paragraph 3-55.

16 See Chariot Inns Ltd v Assicurazioni Generali Spa and Coyle Hamilton Hamilton Phillips Ltd [1981] IR 199,

discussed in Chapter 2, above; and section 51 of the Insurance Act 1989, discussed in Appendix C, below. As
noted in Chapter 1, the liability of insurance brokers and intermediaries is outside the scope of this Report.

o This is discussed in detail in Chapter 9, below, in the context of unfair terms.

18 Economides v Commercial Union Insurance Co [1997] EWCA Civ 1754, [1998] QB 587.

19 Consultation Paper on Insurance Contracts (LRC CP 65 — 2011) paragraph 4.34.

20 Law Commission of England and Wales and Scottish Law Commission Consumer Insurance Law: Pre-

contract Disclosure and Misrepresentation (Law Com No.319/Scot Law Com No0.219, 2009).
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3.14 The Commissions considered whether this test should be subjective, and take into account the
consumer’s individual circumstances, or whether it should be objective, looking at what one would expect
from a reasonable consumer in the market, in particular whether account should be taken of the
consumer’s age, education or knowledge of English.?* Recognising that a strict objective or subjective
test posed difficulties the Commissions observed that:*

“The insurer cannot be expected to know about every idiosyncrasy of every insured. It cannot
know that the person completing the form has suffered bereavement, or understands very little
about house maintenance or medical terms. On the other hand, it seems harsh to penalise a
policyholder for falling below some objective standard, when this was quite reasonable given
their particular circumstances.”

3.15 Reflecting this analysis section 2(2) of the UK Consumer Insurance (Disclosure and
Representations) Act 2012 provides:

“It is the duty of the consumer to take reasonable care not to make a misrepresentation to the
insurer”.

3.16  Section 3(1) of the 2012 Act provides:

“Whether or not a consumer has taken reasonable care not to make a misrepresentation is to
be determined in the light of all the relevant circumstances.”

3.17  Section 3(2) of the 2012 Act provides the following non-exhaustive list of factors that may be
taken into account when determining whether the duty has been discharged:

“(a) the type of consumer insurance contract in question, and its target market,
(b) any relevant explanatory material or publicity produced or authorised by the insurer,
(c) how clear, and how specific, the insurer’s questions were,

(d) in the case of a failure to respond to the insurer's questions in connection with the renewal
or variation of a consumer insurance contract, how clearly the insurer communicated the
importance of answering those questions (or the possible consequences of failing to do so),

(e) whether or not an agent was acting for the consumer.”

3.18 The standard to be applied to the consumer is that of “reasonable care.” Any particular subjective
characteristics are discounted unless “the insurer was, or ought to have been, aware of any particular
characteristics or circumstances of the actual consumer,”®® in which case subjective characteristics are to
be considered.

3.19  Additionally “a misrepresentation made dishonestly is always to be taken as showing an absence
of reasonable care”.** Lowry and Rawlings explain that this was included in the 2012 Act because the
exclusion of the subjective characteristics might mean there would be no breach of the duty if a consumer
possessed more than unusual knowledge and dishonestly withheld it® and was intended to combat what

is commonly termed “wilful ignorance.”

2 Law Commission of England and Wales and Scottish Law Commission A summary of Responses to

Consultation Paper on Insurance Contract Law: Misrepresentation, Non-Disclosure and Breach of Warranty by
the Insured (May 2008) paragraph 2.76.

2 Law Commission of England and Wales and Scottish Law Commission Issues Paper 1 on Misrepresentation

and Non-Disclosure (September 2006) paragraph 6.17.

2 Section 3(4) of the Consumer Insurance (Disclosure and Representations) Act 2012.

24 Section 3(5) of the 2012 Act.

% Lowry and Rawlings “That Wicked Rule, that Evil Doctrine’: Reforming the Law on Disclosure in Insurance

Contracts” (2012) 75 MLR 1099, at 1111.
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3.20 In the context of remedies, the 2012 Act provides that it is to be presumed, unless the contrary is
shown:

“(a) that the consumer had the knowledge of a reasonable consumer, and

(b) that the consumer knew that a matter about which the insurer asked a clear and specific
question was relevant to the insurer.”

(c) Australia

3.21 Inthe context of the general duty of disclosure the Australian Law Reform Commission (ALRC) in
its 1982 Report on Insurance Contracts had taken the view that fairness to the policyholder, in relation to
non-disclosure, would best be achieved by taking account of the differing circumstances between
individual policyholders, such as their position in life, mental condition and ability, education, literacy,
knowledge, experience and cultural background. These were described as “the circumstances of the
insured.” However, the Insurance Contracts Act 1984 contains something less than the 1982
recommendation.

3.22  Section 21 of the 1984 Act imposed a requirement on a policyholder, before a contract is entered
into, to disclose particular information. What had to be disclosed was determined by a test that contains
both subjective elements (what the policyholder knows to be relevant to the insurer’s decision) and
objective elements (what a reasonable person in the circumstances could be expected to know would be
relevant to the insurer’s decision).

3.23  Section 21 of the 1984 Act, as amended by the Insurance Contracts Amendment Act 2013,
expanded the objective element of the test to include two additional non-exclusive factors to which the
court may have regard when determining what “a reasonable person in the circumstances could be
expected to know to be a matter so relevant” to the decision of the insurer whether to enter the contract of
insurance. The two factors to which the court may have regard are:

“(i) the nature and extent of the insurance cover to be provided under the relevant contract of
insurance; and

(ii) the class of persons who would ordinarily be expected to apply for insurance cover of that
kind.”

3.24  Section 21, as amended in 2013, moves closer to considering the relevant individual
characteristics of the policyholder. However it does not include a broader third factor of “circumstances in
which the contract of insurance is entered into including the nature and extent of any questions asked by
the insurer.””

3.25 In “eligible contracts” (that concern consumers) section 21A(5) of the 1984 Act, as amended in
2013, provides that policyholders must disclose what is known to them and what “a reasonable person in
the circumstances could be expected to have disclosed in answer to that question.”

(d) Principles of European Insurance Contract Law (PEICL)

3.26  Article 2:101 of PEICL provides that in general a proposer “shall inform the insurer of
circumstances of which he is or ought to be aware, and which are the subject of clear and precise
questions put to him by the insurer”. This is further qualified by stating that these circumstances “include
those which the person to be insured was or should have been aware”. This is an objective rule in that it
presumes that proposers have certain kinds of knowledge.

Underlying this is an expectation that statements to insurers will be made honestly. The authors of the
PEICL commented that it had been suggested that proposers should not be allowed to “turn a blind eye”

26 Commenting in 2010 on the draft Bill that was enacted as the 2013 Act, Mr Justice Michael Kirby (Chair of the

ALRC when the 1982 Report was published) lamented this approach, commenting that he “would have
preferred to see the reform go further: enabling a court to take into account the policyholder's literacy,
knowledge, experience and cultural background, where relevant.” See Kirby “Australian Insurance Contract
Law: Out of the Chaos — A Modern, Just and Proportionate Reforming Statute,” (Hugh Rowell Memorial
Lecture 2010), at 35, available at michaelkirby.com.au.
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to the possibility of information which is adverse to their application but which can be readily unearthed
and they are expected to make reasonable enquiries.?’

In applying Article 2:101, courts would be required to recognise that certain proposers can be expected to
be in possession of more information than others (the example of a doctor applying for health insurance is
used).28 Accordingly both objective and subjective elements appear to be present within this rule.

(e) Conclusion and Recommendations

3.27  The Consultation Paper, which centred on “actual knowledge” of facts or circumstances (qualified
by a degree of objectivity), provisionally recommended that an insurer should not be permitted to
repudiate liability because of non-disclosure of material facts of which the consumer could not
“reasonably” be expected to have actual knowledge at the time of applying for cover.?

3.28 The Commission recommends objectivity tempered by subjectivity. A number of relevant factors
must be taken into account including those adopted in the United Kingdom and Australia, and identified
by the authors of PEICL. These include: that certain applicants can be expected to be in possession of
more information than others (such as a doctor applying for health insurance); and the characteristics of
“over the counter” insurance products that largely rely on speedy purchase and implementation.

A response provided by a proposer (to a question asked by an insurer) which is merely a guess or which
has no foundation in fact would not be made with honest belief and would not be answered “honestly and
carefully”. It might, in some circumstances, comprise a fraudulent misrepresentation.

3.29 The Commission concludes that a consumer should be under a duty to take reasonable care to
avoid misrepresentation when responding to the questions of insurers. What is considered to be
reasonable should be informed by all of the relevant circumstances, and where an insurer was, or ought
to have been, aware of the characteristics or circumstances of a consumer, that knowledge should be
taken into account. A misrepresentation made dishonestly should always be taken as showing lack of
reasonable care.

3.30 The Commission recommends that it should be the duty of consumers to answer the
questions posed by insurers honestly and with reasonable care (the test of reasonable care being
by reference to that of an “ average consumer”so).

3.31 The Commission recommends that in determining whether the consumer has complied
with this duty, regard should be had to the following matters: (a) the type of consumer insurance
contract in question and its target market, (b) any relevant explanatory material or publicity
produced or authorised by the insurer, (c) how clear, and how specific, the insurer’s questions
have been, (d) whether the consumer is represented by an agent, and (e) certain consumers can
be expected to be in possession of more information than others.

3) Exceptions to the duty of disclosure

3.32 In Carter v Boehm*! Lord Mansfield set out a number of exceptions to the duty of disclosure so
that it did not operate beyond its intended effect, which is “to prevent fraud and encourage good faith.” In
the Consultation Paper the Commission suggested that the codified exceptions in section 18(3) of the
Marine Insurance Act 1906 had been widely applied in case law in an attempt by the courts to curtail the
otherwise harsh nature of the duty.*

2 Basedow et al (eds), Principles of European Insurance Contract Law (Sellier, 2009) at 79 paragraph C7.

2 Ibid at 78 paragraph C4.

29 Law Reform Commission Consultation Paper on Insurance Contracts (LRC CP 65-2011) paragraph 3.28.

% On the definition of “average consumer”, see paragraph 9.51, below.

s (1766) Burr 1905.

82 See Law Reform Commission Consultation Paper on Insurance Contracts (LRC CP 65 — 2011) paragraph

3.42.
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3.33  Section 18(3)(a) of the 1906 Act provides that a proposer is not required to disclose facts or
circumstances which diminish the risk to be undertaken. Section 18(3)(b) of the 1906 Act provides that a
proposer is not required to disclose circumstances which are known or presumed to be known by an
insurer. Section 18(3)(c) of the 1906 Act provides that a proposer is not required to disclose particular
circumstances and information when an insurer has waived its right to receive such information. Section
18(3)(d) of the 1906 Act provides that a proposer is not required to disclose “any circumstance which it is
superfluous to disclose by reason of any express or implied warranty.”

3.34 The Commission concludes that in light of the reformulated duty of disclosure recommended
above these exceptions are no longer necessary, and the Commission does not propose to recommend
their incorporation into the draft Consumer Insurance Contracts Bill appended to this Report.

3.35 The Commission recommends that, in light of the reformulated duty of disclosure
recommended in this Report, it is not necessary to include in the draft Consumer Insurance
Contracts Bill appended to this Report the exceptions to the common law pre-contractual duty of
disclosure.

B Reformulated duty of disclosure: the insurer

3.36  Since the Commission has recommended that the statutory pre-contractual duty of disclosure to
be imposed on consumers should be confined to providing responses to questions asked by insurers, and
because consumers should not be under any duty to volunteer any information over and above that
required by such questions, the effects of this recommendation on insurers should be considered and in
particular whether insurers should be entitled to include general “catch all” questions.

(1) Types of Questions
(a) The limits of general “catch-all” questions

3.37  Limiting insurers to obtaining information from questions raises the possibility that they will
include general “catch all” questions in the application forms. Such an ability might undermine the reform
recommendations by reintroducing a duty to volunteer information.

(i United Kingdom

3.38 The Law Commission of England and Wales and Scottish Law Commission illustrated this with
the following example.33 A question such as “are there any other hazards that we should be made aware
of?,” asked in the context of a buildings policy proposal, leads to the following observations:

“‘would a reasonable consumer mention that they manufactured fireworks at home? We think
the answer would be: “yes”. Although the question was general, this particular hazard was so
obvious and extreme that it is the sort of thing that ought to be mentioned by a reasonable
consumer. However, it may not be reasonable to expect the consumer to mention that they are
near a river in response to such a question.”

3.39 The Law Commissions queried whether it would be fair and reasonable to penalise those that
failed to mention the river. They proposed that insurers should be allowed to ask general questions, but
should undertake the risk of receiving vague answers. In assessing the merits of this recommendation,
the House of Lords Special Public Bill Committee in its review of what became the Consumer Insurance
(Disclosure and Representations) Act 2012 made the following comments.**

e The Association of British Insurers Guidance for Non-Disclosure on Claims for Long-Term
Protection Insurance Products recommends that “very little weight” should be given to general
guestions.

% Law Commission of England and Wales and Scottish Law Commission Issues Paper 1 on Misrepresentation

and Non-Disclosure (September 2006) paragraph 6.20.

3 House of Lords Special Public Bill Committee: Consumer Insurance (Disclosure and Representations) Bill [HL]

(10 November 2011) at 37.
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e Insurers have “well developed practices” and a “good understanding” of the types of questions
required to capture relevant information as they are “best placed to know which information is
material”.

e Such questions may prove disadvantageous to the insurer as they may be unable to rely on the
answers provided. Insurers will only be entitled to access the remedies after establishing that the
information provided by the consumer had ‘induced’ them into the contract. This could prove
difficult in circumstances where catch all questions were posed.

e In deciding whether or not the consumer has taken reasonable care not to make a
misrepresentation when answering a question, all relevant circumstances will be taken into
account, including how clear and specific the insurer’s questions were.

e  Given the Financial Services Authority®* guidance and Financial Ombudsman Service decision-
making, “the majority of insurers would not substantially change their existing practices and rely
on catch-all questions where they had not previously done s0.”% If they did, “they run the risk

that consumers may act reasonably but still fail to give the relevant information”.*’

3.40 Despite the objections and concerns thus raised the Consumer Insurance (Disclosure and
Representations) Act 2012 does not explicitly ban general questions.

(i) Australia

341 Section 21A of the Insurance Contracts Act 1984% provides that, in connection with eligible
(consumer39) insurance contracts, the insurer will be taken to have waived the duty of disclosure unless it
asks specific questions.*

As originally enacted section 21A allowed an insurer who had asked specific questions also to expressly
request the policyholder to disclose any exceptional circumstances known to them (or which a reasonable
person could be expected to know) which was not a matter that the insurer could reasonably have been
expected to make the subject of a question.**

3.42  Section 21A as originally conceived did not deal with or prohibit catch-all questions. Arising from
the 2004 review of the 1984 Act, section 21A was amended by the Australian Insurance Contracts
Amendment Act 2013 to expressly prohibit such questions. The Explanatory Memorandum to the 2013
Act published by the Australian House of Representatives notes the difficulty attached to catch-all
questions because they tend to:*?

* The Financial Services Authority (FSA) has since become two separate regulatory authorities, the Financial

Conduct Authority (FCA) and the Prudential Regulation Authority (PRA). The FCA now regulates the financial
services industry in the UK.

% House of Lords Special Public Bill Committee: Consumer Insurance (Disclosure and Representations) Bill [HL]

(10 November 2011) at 14.
¥ Ibid.

%8 Inserted into the 1984 Act by the Insurance Laws Amendment Act 1998.

3 The “eligible” contracts to which section 21A applies are motor vehicle, home buildings, home contents,

accident and sickness, consumer credit and travel insurance. Section 21A(9) of the 1984 Act defines an
eligible contract of insurance as one specified in Regulations made under the 1984 Act. At the time of writing
(June 2015) the relevant Regulations are the Insurance Contracts Regulations 1985 (Australian Statutory
Rules 1985, No0.162), as amended.

4 See Merkin Reforming Insurance Law: Is there a Case for Reverse Transportation? A Report for the English

and Scottish Law Commissions on the Australian Experience of Insurance Law Reform (Law Commission of
England and Wales and Scottish Law Commission, 2007) at paragraph 4.18.

4 Section 21A(4) of the 1984 Act.

42 Australian House of Representatives Explanatory Memorandum Insurance Contracts Amendment Act 2013

(2013) at 20.
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“undermine the benefits for insureds of the framework for eligible contracts of insurance.
Insurers should be in a position to decide what matters are material to their decision to provide
eligible contracts of insurance and formulate specific questions accordingly. In the event that
an insurer is unable to foresee a matter that is relevant to their decision whether to accept the
risk of a particular contract, then it is difficult to justify expecting an unsophisticated insured to
realise its relevance.”

Insurers may ask one or more specific questions that are relevant to the decision whether to accept risk
and, if so, on what terms. Where insurers do not ask such questions, they are taken to have waived
compliance with the duty of disclosure.

Further, and significantly, if an insurer makes a request in relation to “any other matter” outside the
specific questions that would be covered by the duty of disclosure, they are taken to have waived
compliance with the duty of disclosure.

If an insurer asks one or more specific questions and the policyholder in response to those questions
discloses each matter that is known to the policyholder (that a reasonable person in the circumstances
should be expected to have disclosed in answer to that question) the policyholder is taken to have
complied with the duty of disclosure in relation to the contract.

(b) Lengthy and complex questionnaires

3.43  Limiting insurers to specific questions and prohibiting general questions may give rise to the
objection that these measures could lead to lengthy and complex questionnaires.

This was considered by the Law Commission of England and Wales and Scottish Law Commission®®
when it was suggested that such reforms might encourage some insurers to make the task of completing
proposal forms burdensome and unduly inquisitive, bringing about situations that privacy law and the data
protection principles are intended to prevent.

The British Institute of Insurance Brokers argued that:

“We do not believe that it is practically possible for an insurer to ask every possible material
question relating to a risk at the time of proposal. An attempt to do so would create proposal
forms of enormous size and complexity — which would add substantial costs to the business

process.”*

The Law Commission of England and Wales and Scottish Law Commission discounted these concerns,
noting that the UK’s Financial Ombudsman Service already operated on the “principle that policyholders
are only required to answer questions asked — and they still respond to market pressures to keep forms
short;” and Lloyd’s conceded in its submission that the “practice of the FOS may have taken expectations
past the point of no return.”*

3.44  During the Parliamentary debates on the Consumer Insurance (Disclosure and Representations)
Act 2012, the House of Commons Public Bill Committee identified the following reasons why lengthy
forms would not result:*®

43 Law Commission of England and Wales and Scottish Law Commission A summary of Responses to

Consultation Paper on Insurance Contract Law: Misrepresentation, Non-Disclosure and Breach of Warranty by
the Insured (2008), paragraph 2.28.

a“ Ibid. As an alternative to the proposal the Institute suggested, ibid at paragraph 2.29, that “private

policyholders should be under a duty to disclose anything that a right-minded lay person would consider
material, whether specifically asked for or not”, an example being “where keys had been taken in a previous
break-in and the locks had not been changed.”

+* Law Commission of England and Wales and Scottish Law Commission A summary of Responses to

Consultation Paper on Insurance Contract Law: Misrepresentation, Non-Disclosure and Breach of Warranty by
the Insured (2008),paragraph 2.30.

46 House of Commons Public Bill Committee: Consumer Insurance (Disclosure and Representations) Bill [Lords]

Debates Session 2010-12 First Sitting (22 February 2012).
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e The internal cost pressures placed on insurers should prevent them from creating burdensome
forms. Cost benefit analysis, therefore, will probably result in insurers asking as few questions as
possible in order to assess the relevant risks;

e The onus will rest upon insurers to prove that particular answer(s) induced them to enter into
particular contract(s); they are unlikely to ask numerous irrelevant questions. The expectation
would be that insurers would only pose questions to elicit relevant information. This would ensure
that the questions asked will be proportionate to the benefit that insurers derive from them.

e Lengthy questionnaires are likely to facilitate inadvertent, innocent misrepresentation while a
short more compact questionnaire would focus a consumer’'s mind. This was expected to
incentivise the insurer to consider carefully the questions posed; and

¢ A competitive marketplace will provide a strong incentive for insurers not to overload consumers
with too much paperwork as consumers will simply seek cover elsewhere.

3.45 The Commission agrees with those conclusions and anticipates that lengthy pre-contractual
questionnaires are unlikely to result from the recommendation to replace the duty of disclosure with a
duty to ask specific questions.

Where disputes arise the onus should rest on insurers to provide evidence that they have discharged
their duty to ask clear and specific questions. The evidence could involve a recorded exchange between
the proposer and the insurer’'s representative or, in telephone or internet sales, evidence of the questions
asked during the process;47 or be documentary, such as a copy of the information that the insurer has
sent the consumer.*

(c) Conclusion and Recommendation

3.46 Lowry and Rawlings observed that general questions are not a reliable way of eliciting
information relevant to assessing the risk, and, if the question is broad or vague, it may be legitimately
answered in kind. In addition, it would be difficult for the insurer to show it was influenced by the
misrepresentation in entering into the contract.*

The Commission agrees with that analysis and also places weight on the detailed analysis by the House
of Lords during the debates on the Consumer Insurance (Disclosure and Representations) Act 2012,
discussed above, and concludes that insurers should not be permitted to rely upon the answers to
general questions in order to avoid insurance contracts.

This view is reinforced by the Australian experience and the Commission considers that sections 21 and
21A of the Australian Insurance Contracts Act 1984, as amended in 2013, provide a useful model for
reform. The Commission recommends that in consumer insurance contracts, insurers should be under a
duty to ask specific questions and should not be permitted to rely on general (“catch-all’) questions.

3.47 The Commission recommends that where insurers request consumers at the pre-
contractual stage to provide information to the insurer, the insurer should be under a duty to ask
specific questions, in writing, and should not ask general questions.

(2) Materiality
@ A presumption of materiality attaches to the questions

3.48 The Law Commission of England and Wales and Scottish Law Commission recommended that,
to complement the requirement to ask specific questions, there should be a rebuttable presumption (in

4 House of Commons: Consumer Insurance (Disclosure and Representations) Bill [HL] Research Paper 12/06

20 January 2012 at 5.

48 See the statutory documentary requirements discussed in Chapter 10, below.

49 Lowry and Rawlings “That Wicked Rule, that Evil Doctrine’: Reforming the Law on Disclosure in Insurance

Contracts” (2012) 75 MLR 1099, at 1112.
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respect of alleged deliberate, reckless or careless misrepresentation) that the consumer knew that a
matter about which the insurer asked a clear and specific question was relevant to the insurer.

That recommendation was implemented in section 5(5)(b) of the Consumer Insurance (Disclosure and
Representations) Act 2012 which provides that:

“it is to be presumed, unless the contrary is shown... that the consumer knew that a matter
about which the insurer asked a clear and specific question was relevant to the insurer.”

3.49 The Commission has already recommended that insurers should be required to obtain
information from consumers by asking specific questions because insurers are best placed to identify the
“material facts” relevant to the insurance contract. A presumption of materiality should, accordingly, attach
to the questions.

(b) The hypothetical prudent insurer or the particular insurer

3.50 The law currently provides that a misrepresentation is only actionable if it is “material” in that it
would influence the judgement of a hypothetical prudent insurer. The Law Commission of England and
Wales and Scottish Law Commission identified the difficulty attached to the “prudent insurer” test as
follows:

“[Slome insurers may wish to develop niche markets, by asking questions that seem irrelevant
to the generality of insurers. For example, an insurer may assess risk on the basis that all their
policyholders are members of a particular profession or union. This means that a question
about occupation may be material to them, even if it is irrelevant to most prudent
underwriters..”*

Therefore following an incorrect answer (and in the absence of fraud) the “niche” insurer, having stepped
outside the realm of the prudent insurer market, may find that there has been no actionable
misrepresentation.

3.51 The authors of PEICL, while limiting the proposer’'s duty to answering an insurer’'s questions
truthfully, suggest that the questions identify facts which the particular insurer regards as material.
However it favours attaching the presumption that the relevant insurance market would agree.51
Therefore PEICL appears to favour the hypothetical insurer, in other words the “prudent insurer”.

3.52 The Commission remains unconvinced that it is appropriate to retain the “prudent insurer” test in
circumstances where the insurer is already affected by the abolition of the duty to volunteer information.

The Commission agrees with the conclusions of the Law Commission of England and Wales and Scottish
Law Commission that such an objective approach would serve to prevent insurers from developing niche
markets, by undertaking risks notwithstanding facts which might deter other insurers.

The Commission therefore recommends a statutory presumption that the questions asked are relevant
and material to the assessment of the risk and that insurers should no longer have to prove that the
question asked is material to a “prudent insurer.”

3.53 The Commission recommends that it should be presumed, unless the contrary is shown,
that a consumer will know that a matter about which an insurer asks a specific question is
material to the risk undertaken by that insurer or the calculation of the premium by that insurer, or
both.

(c) Ambiguous questions

3.54  How ambiguous or misleading questions are to be treated by the proposer has been examined by
the Irish courts on a number of occasions. The weight of Irish authority is in favour of viewing and

50 Law Commission of England and Wales and Scottish Law Commission Issues Paper 1 on Misrepresentation

and Non-Disclosure (September 2006) paragraph 6.26.

51 Basedow et al (eds), Principles of European Insurance Contract Law (Sellier, 2009) at 87 paragraph C3.
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interpreting these ambiguous provisions against the party who prepared the question or contract term, the
contra proferentem rule.>

A similar rule also forms part of the European Communities (Unfair Terms in Consumer Contracts)
Regulations 1995.% The 1995 Regulations require that terms in a consumer contract (limited to a natural
person acting for purposes which are outside their business) must be drafted in plain, intelligible language
and that where there is a doubt about the meaning of a term the interpretation most favourable to the
consumer shall prevail.>*

3.55 In the Consultation Paper the Commission provisionally recommended that where there is doubt
about the meaning of a question, it should be interpreted in accordance with a standard of what is fair and
reasonable.”® This recommendation formed a response to the main objection to the contra proferentem
rule: that reading a clause against a party who prepared it need not necessarily lead to an interpretation
that a reasonable person would deduce from the words themselves. It reflected the approach in section
23 of the Australian Insurance Contracts Act 1984, which provides:

“Where a statement is made in answer to a question asked in relation to a proposed contract of
insurance... and a reasonable person in the circumstances would have understood the
question to have the meaning that the person answering the question apparently understood it
to have, that meaning shall, in relation to the person who made the statement, be deemed to
be the meaning of the question.”

3.56 In Chapter 10 below, the Commission recommends that all documents provided by the insurer
must be drafted in plain and intelligible language and where there is doubt about the meaning of the
wording of any document or information so provided, the interpretation most favourable to the consumer,
as appropriate, will prevail.

3.57  As questions provided by the insurer form part of the documents provided by the insurer they too
should be drafted in plain and intelligible language and where there is doubt about the meaning of the
wording of the question so provided, the interpretation most favourable to the consumer, as appropriate,
will prevail.

Insurers are already at an advantage because consumer insurance contracts are generally drafted in
standard form which means that they are not open to negotiation. Proposers will not have the opportunity
to object to the questions asked. In such circumstances it does not seem unreasonable that such
questions should then be interpreted against the insurer who drafted them.

3.58 The Commission recommends that all questions provided by an insurer should be drafted
in plain and intelligible language and where there is doubt or ambiguity about the meaning of the
wording of any question so provided, the interpretation most favourable to the consumer should
prevail, and the onus of proving that the questions are plain and intelligible should rest with the
insurer.

(d) Unanswered Questions

3.59 For cost and other reasons insurers usually provide consumers with standard contracts and
forms. Such forms inevitably contain more questions than the average proposer would strictly need to
answer. Unsurprisingly forms can be returned with questions remaining unanswered because the
proposer did not, for example, consider the question relevant to the application, even though the question
may later prove relevant.

52 This rule is analysed as it applies to insurance contracts in Chapter 9, below.

53 SI No.27 of 1995, as amended. The 1995 Regulations, which implemented Directive 93/13/EEC, the Directive
on Unfair Terms in Consumer Contracts, are discussed in Chapter 9, below.

5 Regulation 5 of the 1995 Regulations.

% Law Reform Commission Consultation Paper on Insurance Contracts (LRC CP 65 — 2011) at paragraph 4.14.
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Some questions can be returned unanswered because the proposer chooses not to answer them in the
hope that the insurer will incorrectly presume that the question was not relevant.

Therefore failure to answer questions in an insurance proposal form may be the result of innocence,
carelessness or fraud.

3.60 In Australia, the ALRC concluded in its 1982 Report that provisions or conditions inserted in
insurance contracts by insurers which deemed a proposer’s failure to reply to a question to be a negative
answer had led to uncertainty and confusion, particularly in relation to questions which were not obviously
susceptible of a negative answer.”®

As a result of this analysis, section 21(3) of the Australian Insurance Contracts Act 1984 provides that
“where a person: (a) failed to answer; or (b) gave an obviously incomplete or irrelevant answer to; a
question included in a proposal form about a matter, the insurer shall be deemed to have waived
compliance with the duty of disclosure in relation to the matter.”

Section 27 of the 1984 Act provides that an omission is not a misrepresentation “by reason only” of the
fact that the proposer failed to answer or gave an incomplete or irrelevant answer to a question. This
suggests that other factors may justify a conclusion of fraud, for example, if the proposer was aware of
the incomplete nature of the answer and had abstained from giving a complete answer in order to conceal
material facts.

3.61 In the UK, section 2(2) of the Consumer Insurance (Disclosure and Representations) Act 2012
imposes a duty on the consumer to take reasonable care not to make a misrepresentation to the insurer,
implying that if a consumer acted reasonably in providing an incomplete answer, the insurer would still be
obliged to honour the contract.

Section 2(3) of the 2012 Act provides that the failure by a proposer to comply with an insurer’s request to
confirm or amend previously submitted particulars may amount to a misrepresentation. This suggests that
an incomplete form will not be deemed to include misrepresentations if no follow-up requests are made
by the insurer. The Commission concurs with that view.

3.62 The authors of the PEICL note that where an insurer concludes a contract based on an
application form with incomplete or blank answers “the inference is that the answer was not material to
the decision or that it was so marginal to the decision that the insurer was willing to assume that, if
supplied, the information would not have been material.”’

3.63 In summary, it is the responsibility of a proposer to answer relevant questions in a proposal form
honestly and with reasonable care, and it is the responsibility of the insurer to follow up on any matters
that they consider relevant; this would include an answer left blank in relation to a question.

3.64 The Commission recommends that an insurer’s failure to investigate an absent or
obviously incomplete answer to a relevant material question should be deemed a waiver by the
insurer of any further duty of disclosure by the consumer (other than the duty not to engage in
fraudulent, intentional or reckless conduct).

(e) Data protection

3.65 When assessing the risk associated with the application for insurance insurers should, in
accordance with the recommendations of this Report, make clear by way of specific questions what
information they require.

When these questions probe sensitive issues concerning for example personal data principles, the scope
of questions should be governed by the 2013 Code of Practice on Data Protection for the Insurance
Industry, which was approved by the Data Protection Commissioner in accordance with section 13 of the
Data Protection Act 1988, as amended.*®

Australian Law Reform Commission Report on Insurance Contracts (Report No. 20, 1982) at paragraph 184.

> Basedow et al (eds), Principles of European Insurance Contract Law (Sellier, 2009) at 86 paragraph C1.

%8 On the status of Codes of Practice, see Chapter 1, above and Appendix C, below.

55




The Commission considers that this statutory code, which is subject to external oversight by the Data
Protection Commissioner, deals adequately with the issue of the scope of questions that arise in this
context, including the scope of questions concerning genetic information.

()] Moral hazard and previous criminal convictions

3.66 The assessment of risk is more difficult when questions deal with matters relating to “moral
hazard,” which arise in particular in relation to previous criminal convictions.*® The Commission accepts
that previous criminal convictions may be of relevance to the risk undertaken by the insurer. However
their disclosure creates significant difficulties for proposers who, often justifiably, may not appreciate the
necessity to disclose prior criminal convictions, which appear to have little or no connection with the
insurance contract. This was the precise question that arose in Aro Road.*

3.67 Similarly, the facts of the English Court of Appeal case Lambert v Co-Operative Insurance®
illustrate the difficulty. Mrs Lambert took out an insurance policy to cover her own and her husband’s
jewellery. The insurer did not ask about previous convictions and Mrs Lambert provided no such
information although, to her knowledge, her husband had been convicted of a crime of dishonesty some
years earlier. The policy was renewed each year, the last application being in March 1972. In December
1971 Mrs Lambert’s husband was imprisoned for an offence of dishonesty, a fact which was also not
disclosed to the insurer when the policy was renewed.

3.68  When Mrs Lambert claimed £311 for lost jewellery the insurer avoided the policy. The English
Court of Appeal held that the insurers were entitled to do so as the conviction was a material
circumstance which would have influenced a prudent insurer. MacKenna J expressed dissatisfaction with
requiring Mrs Lambert to disclose the fact of her husband’s conviction, on the basis that she was unlikely
to have thought that it was necessary to disclose it when she was renewing the policy on her jewellery.
He added: “She is not an underwriter and has presumably no experience on these matters.”®

3.69 A more extreme example arose in the High Court decision of Hanna J in Flynn v Financial
Services Ombudsman and Allianz Plc,®® where the respondent insurer had declined to indemnify the
appellant under a household policy on the basis that he had failed to disclose, at the renewal of the
policy, that he was facing pending criminal charges in relation to alleged possession of cocaine. Although
the charges were subsequently dismissed, the Financial Services Ombudsman (FSO) held that the
pending charge was a material fact that should have been disclosed to the insurer. In the High Court,
Hanna J dismissed the appellant’s appeal on the basis that the correct test of materiality had been
applied by the FSO and that the insurance contract in question had converted the non-disclosure into a
“basis of conrtact’ warranty.64 Hanna J added that it was “regrettable” that the appellant “who stands
wholly innocent of the drugs charges which were levelled against him, must find himself in a position
where he cannot recoup insurance on a premises seriously damaged in wholly innocent circumstances.”®®

3.70  The Criminal Justice (Spent Convictions) Bill 2012% proposes a statutory framework in which
some criminal convictions may be deemed “spent” for certain purposes such as when applying for a job

% Buckley Insurance Law 3" ed (Thomson Round Hall 2012) paragraph 3-121.

60 [1986] IR 403: see the discussion in Chapter 2, above.

6t [1975] EWCA Civ J0122-2; [1975] 2 Lloyd’s Rep 485.
62 [1975] EWCA Civ J0122-2; [1975] 2 Lloyd’s Rep 485, at 491.
63 High Court, 28 July 2010.

64 See the discussion of warranties and the Commssion’s proposals for reform in Chapter 4, below.

65 Ibid at paragraph 27. See also Buckley Insurance Law 3™ ed (Thomson Round Hall 2012) paragraph 3-121.

66 At the time of writing (June 2015), while the 2012 Bill has passed most stages in both Houses of the

Oireachtas, it has been decided it will not proceed to final stage until further consideration is given to whether
it is fully compatible with the European Convention on Human Rights (ECHR). This is to take account in
particular of the decision in R (on the application of T) v Secretary of State for the Home Department [2013]
EWCA Civ 25; [2014] UKSC 35, in which it was held that some aspects of the comparable British legislation,
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and, consequently, need not be disclosed in those circumstances. The 2012 Bill also deals, in part, with
the question of disclosure of criminal convictions in the insurance setting.

The 2012 Bill provides that certain categories of offences, including sexual offences and offences which
are tried at the Central Criminal Court (such as murder and certain competition law offences) are
excluded from ever being regarded as spent. The 2012 Bill also proposes that where a sentence of over
12 months is imposed this will also be excluded from being regarded as spent.

Subject to these exceptions the 2012 Bill provides that, in general, convictions will become “spent” over
various time periods by reference to a number of factors such as whether a custodial or non-custodial
sentence was imposed.

Accordingly, under the 2012 Bill,%” where a person is sentenced to imprisonment for a term of 12 months
or less but more than 6 months, the conviction will become spent 5 years after the date of conviction. The
2012 Bill also follows a sliding scale approach to non-custodial sentences, including the following:68

e term of imprisonment of 12 months or less which is suspended: becomes spent after 3 years, or
the period specified by the court, whichever is the longer;

¢ fine not exceeding the maximum amount that can be imposed as a Class A fine (currently, under
the Fines Act 2010, €5,000 or less): becomes spent after 2 years;

e community service order imposed on a person as an alternative to a sentence of imprisonment
for a term of 12 months or less: becomes spent after 2 years.

Section 7(2) of the 2012 Bill also proposes that a person who is convicted of fraud, deceit or dishonesty in
respect of a claim under a life or non-life insurance contract will not be excused under the Bill from
disclosing any such conviction on an insurance proposal form.

The 2012 Bill also proposes that where a sentence of over 12 months is imposed this will also be
excluded from being regarded as spent. In Aro Road,” the plaintiff company had not disclosed that its
managing director had a criminal conviction for which he was sentenced to 21 months in prison some 19
years prior to completing the proposal form. The Supreme Court held that this could not be regarded as a
material non-disclosure, even applying the current prudent insurer test, because it would not be
reasonable to regard this as material to the risk undertaken.

3.71 The principle behind the 2012 Bill that certain convictions need not be disclosed after a certain
period of time is, in general, consistent with a test of materiality in insurance contract law. Yet it is also
notable that the specific conviction in Aro Road would not be regarded as spent if the 2012 Bill had been
in place when the circumstances in that case arose.

This does not necessarily give rise to a conflict. A key purpose of the 2012 Bill is to encourage offender
rehabilitation by providing that a person’s old and relatively minor criminal conviction does not present a
high barrier to his or her employment prospects.70

While the 2012 Bill discusses an aspect of insurance fraud and is in that respect relevant to this Report,
the test of materiality in insurance addresses a somewhat different matter, namely, whether the insurer is
in a position to assess the risk being undertaken. The Commission therefore concludes that the
recommendations made in this Report on disclosure and materiality can be regarded as being without
prejudice to the specific provisions in the 2012 Bill, which are directed primarily at the rehabilitation of
offenders.

the Rehabilitation of Offenders Act 1974, were not compatible with the right to protection of private life under
Article 8 of the ECHR.

o7 See Criminal Justice (Spent Convictions) Bill 2012, as amended in Seanad Eireann, schedule 2, part 1.

&8 Ibid at schedule 2, part 2.

69 [1986] IR 403: see the discussion in Chapter 2, above.

o See the Commission’s 2007 Report on Spent Convictions (LRC 84-2007), which formed the general basis of

the 2012 Bill.
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3.72 The Commission recommends that the test of what is material, and consequently the
scope of questions that the insurer may ask the consumer, are without prejudice to the
requirements of the Data Protection Acts 1988 and 2003 and to the provisions of the Criminal
Justice (Spent Convictions) Bill 2012, if enacted.

3) Whether the answers “induce” the insurer to enter into the contract

3.73 In Chariot Inns Ltd v Assicurazioni Generali Spa’ the Supreme Court relied on English case
law at that time to conclude that the insurer in entitled to repudiate liability under the policy regardless of
whether the non-disclosure or misrepresentation “induced” the insurer to enter into the contract. The
Supreme Court held that an insurer need not prove inducement in that sense, because an insurer was
only required to show that the non-disclosure or misrepresentation might have affected its its judgement
(the objective prudent insurer test), not that it actually did affect its judgement (a subjective test)."

3.74 The recommendation made above that a presumption of materiality should attach to the
questions asked of the proposer raises the question whether this appropach remains valid. In addition,
since Chariot Inns was decided English case law has taken a radically different approach to this question.

3.75 The UK House of Lords in Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd"® held
that there is to be implied into the common law duty of disclosure, as codified in section 18 of the Marine
Insurance Act 1906, a qualification that a material misrepresentation will not entitle the underwriter to
avoid the policy unless the misrepresentation induced the making of the contract. Significantly, it was
decided in Pine Top Insurance that, contrary to the common law “prudent insurer” test (codified in section
20 of the 1906 Act) the inducement test “looks at the actual insurer in question, not a hypothetical insurer
in the market.”"

3.76 In Assicurazioni Generali SpA v Arab Insurance Group (BSC)75 the English Court of Appeal
summarised inducement as follows:

“(i) In order to be entitled to avoid a contract of insurance or reinsurance, an insurer or
reinsurer must prove on the balance of probabilities that he was induced to enter into the
contract by a material non-disclosure or by a material misrepresentation.

(ii) There is no presumption of law that an insurer or reinsurer is induced to enter in the
contract by a material non-disclosure or misrepresentation.

(i) The facts may, however, be such that it is to be inferred that the particular insurer or
reinsurer was so induced even in the absence of evidence from him.

(iv) In order to prove inducement the insurer or reinsurer must show that the non-disclosure or
misrepresentation was an effective cause of his entering into the contract on the terms on
which he did. He must therefore show at least that, but for the relevant non-disclosure or
misrepresentation, he would not have entered into the contract on those terms. On the other
hand, he does not have to show that it was the sole effective cause of his doing so.”

3.77 In Drake Insurance Plc v Provident Insurance Plc’® the English Court of Appeal placed what
Buckley terms “significant limitations”’” on an insurer’s right to rely on inducement.

" [1981] IR 199, which is discussed in detail in Chapter 2, above.

& Ibid at 226 and 231, discussing the judgment of MacKinnon LJ in Zurich General Accident and Liability

InsuranceCo Ltd v Morrison [1942] 2 KB 53.
8 [1995] 1 AC 501.
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e [2003] EWCA Civ 1834; [2004] Q.B. 601.
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The Court held that it was not enough for the insurers to show that they would have rejected the proposal
or accepted it on different terms. Faced with such evidence, the policyholder has a right of reply and is to
be allowed to show that, with full disclosure at the onset, he or she might have been able to persuade the
insurer to insure on the usual terms.

The case concerned an insurer who sought to avoid a motor insurance policy when a proposer failed to
disclose a speeding conviction. When applying for indemnity under an earlier motor policy with the same
insurer the proposer had disclosed a “fault accident.” When applying for cover under the policy before the
Court, the proposer had failed to disclose that this earlier accident had been reclassified as a “no-fault
accident.”

The question was whether, if the conviction had been mentioned, would the status of the accident have
been discussed? The Court held that it was very likely that it would have been. The Court held that even if
the speeding conviction had been disclosed, information would have come to light that the earlier
accident had not been the policyholder’s fault and the proposal would have been accepted at a normal
rate of premium.

3.78 In the Consultation Paper the Commission provisionally recommended that an inducement test
be introduced into Irish law and that an insurer should be required to show that non-disclosure of a
material fact played a part in the insurer’s decision to enter the contract.”® Submissions received by the
Commission suggested that it is necessary to clarify the law in relation to disclosure and inducement.

3.79 The UK Consumer Insurance (Disclosure and Representations) Act 2012 places the
inducement test on a statutory footing. Section 4(1)(b) of the 2012 Act provides that an insurer has a
remedy against a consumer for a misrepresentation made by the consumer before a consumer insurance
contract was entered into or varied only if:

“the insurer shows that without the misrepresentation, that insurer would not have entered into
the contract (or agreed to the variation) at all, or would have done so only on different terms.”

During the Parliamentary debates on the 2012 Act the consequences of failing to establish inducement
were highlighted as follows:"®

“If the insurer cannot prove inducement then the policy will remain valid, even if the non-
disclosure was deliberate. The burden