Szet. 6. . OATH. ‘ 9364

of 400 merks to the pursuer’s chxldten did exist after‘ the testator’s ‘death, and
was unwarrantably destroyed by the said Francis Smith; and although the
‘same cannot now be exhibited by him, find there is sufficient foundation for an

action for payment of said Iegacy, W1thout necessity farther of proving the te-

nor of said testament. -

Lord Ordinary, Monbeddo. For Fisher, Jo. Deuglas..  For Smith, D. Greme.
i Clerk, Ross. o , ‘ ’ - - ‘
R.H ‘ " - Fac.Col. No 111. p. 332. -
"SECT. VI

Sxtuatlons in whxch Oath in litem madmxselble.

/

L

1542, May 19. KIRKALDY ggainst PITCAIRN. .

~ Partrick Kirgarpy and Janet Ramsay his wife’s cause against-Mr David
Pitcairn, Archdean' of Lothiah. The said Archdean referrtd to the said Pa-
trick’s oath quanti sua intererat the wanting of the charter and sasine of the

- forty pound land of annualrent of C Carreston, given in keeping by the said Ja-.

net’s father ; and the said Patrick alleged contra non exhibitum dolose, juramens
tum in lzzﬁem deferendum actori, L. 4. Cod. Ad exhibendum, cum ibi non per. Paulum,
.and so asked his interest to be referred to his oath. The other party, on the
* contrary,alleged, That he should prove it legitimis probationibus, and not to have i

to his oath, because he granted at the bar judicially, in presence of the LORDS
that neither he nor his wife ever saw these evidents, nor yet wist what they
contained ; also agebatur hic de facto alieno actori ignoto, et de jure veritati ig-
noranti juramentum non est deferendum etiamsi ‘sit casus wbi de jure debet juramen
tum deferri actori, ut notat Fas. in L. 9. C. Unde vi, Paul.in L.Bar.et alii in leg.
in bone fidei, et ibi glossamagna C. De reb. cred. Bar. Alex. et alii in L."31. De

Fure jurand.; et interlocuti sunt domini® consilii unanimiter juramentum in.litem

in hac premiss. causa non est dqferendum, sed eum de(bere probare suum interesse
aliter legztzme.

Fol. Dic. v. 2. p. 10.  Sinclair, MS. p. 26.

v

1697. Fanuary 2. ; FEa _agazfmt‘ELPms'TON."
- THE spuil’zie pursued by. Fea of Whitelaw, in the island of Stronza in Ork-
ney, against Robert Elphiston of Lopness, was advised, and his defence cf law=
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