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and Strachan’s examination was contrary’ to law, the Lorps having condemned
such precognitions, either im ¢ivil or criminal cases, as dangerous and pernicious
to ensnare unthinking people, no ways on their guard 'for such catches; and
was so found, Livingston contre Galleway, vere ImpromarIoN ; 2nd prohibit
by the clainy of right, act x8th of the convention of the estates 1689, mswer-
ed, Fhese defences have more the air of z dilatory trifling; than might have
beent e:;pecuexi in such a cass, where he was deeply- concerned, rather to vindi-
~ cate and exculpate himself from @ charge dipping on his reputation, than to
procrastinate the plea, and disappoint the pursuer’s just demand of his money ;
a bad requital for his- Ienity and forbearance. And to the firet, It is a strange
novelty, where a fact complained of produces both a civil and criminal pursuit,
the party may not have his choice of the softest methed to recover his money :
And the very laws cited give this liberty that utrague actione licet experiri ; and
as to _the extrajudicial declarations, we are not in that case ; for Strachan’s was
taken auctore pratore, before a magistrate ; and that case out of Durie is old
and single, has no second; neither meets the affiir in hand, which was to dis-
cover @ concealment, ad rimeadam veritatem, and in favours of one who was in
damno vitando. Tue Lorbs repslled the dilators, and sustained the process ad
civilem effectum, to make up the pursuer’s loss.

Fol. Dic. v. 1. p. 185. . Fountainhall, v. 2. p. ‘725,
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SECT. 1L
Whex;e the Conclusions of two Actions are contradlctory, the Pursuer
cannot Insist in both,

1590. Fune. Home ggainst CairNcross.

Wiiriam Home, younger brother to the Laird of Coldenknows, pursues the
Leird of Mellerstons, to: hear and see the tenor of am tack proven, the whilk
was sett by the said Laird to the said William, of certain husband lands of
soumes ; and also, the said William pursewit Wicoll Cairmeross, for exhibiting
and delivering of the said tack, alleging the same to be:in his hands. It was
alleged, That the pussuer could not pursue both the ways, and the two actions
were incompatibilia. Answered, That it was inter diversas personas, et non eodem-.
modo agendi. Tne Lorps fand be interlecutor, That the pursuer might not
pussue both the ways, but behoved to- choose ez gaod electione unius tollebatmr
altera. As the pursuer thereafter pursued for the proving of the tenor,

Fol. Die. v. 1. p. 185. Colvill, MS. p. 453
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