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unts the sasibe was relafive were produced in imitio litds, notwithstanding,.the

Loras sustained process, -the party nesy of the said sasine produeing the said

centract cum processu, befose litisconitestation, not. that the paity’s declarasion

was taken, shat they bad noy the said- CORtFact ini their hand, but behoved to

seek i byv agsion.
e FEal. Dic, v. 2. p. 303.  Auckinleck, MS. p. 209,

~ SRS, —————

Iﬁ'op .Dc'cmﬂer 227 Cossmmer: against AsEous. .

Tue Land of Gosmﬂmz“pummd the Laird of Aslouw for contraventiony. by -

casting and' LIANSPORtiBg 300 Or 400-loads of peats furth of his lands of Endbut
and Polflug. It was excepted, That the pursuer could have no action for any

deed done upon the ground of Polffug ; Because his .goodsire, to whom he was -

heir, was denuded of the property thereof, by heritable infeftment thereof,
given to this Polflug’s father; i+ aimv r557, by virtue whereof, they were in
continual possessian thereof ; 5 which. a]lcgcanca the Lorps found relevant ; be-
cause, they ‘thought Polffuz had’attlon against Aslotin f'or any wrong was done
within his baunds, wherecf he couId not Be reheved nexther by absolvitor or
cofnd'emx:rator to. be given in: thxs contraventlon It was thereafter replied by

the pursuer, 'fﬁat fie offered hm’f to prove, that tI'ns fact was committed in the

Greenrisk, which.was proper common betwixt his linds of Endovy and Polflug,
and soile Bad good’ action'of bontfirention, netwithstanding the feu given to
Polflug, from whom the defender had .no right. In.respect of the which reply,

the Lorps -repelled the exeeptiom - e v thereafter .excepted; That Asloun-

had done no wrong ; because he-was heritably infeft in his lands, lying in
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Contraven.
tion being

- pursued for-
_Casting peats

within a
man’s lands, -
wherein he

-alleges him- -

self to be in-
feft, he need .
not proguce -
his infeftment
to instruet-his
summons ;

but it will be . -

sufficient to
produce it
um  processu, . .

"Efféctofa de. -

cree of pex-
ambulation,
as a title, .

Renfrew, with Endovy and Polﬁut, ; and the part lxbelled when the said peats -

were casten, was proper part and’ pertinents of his proper Iands, whereof he.had
had peaceable possession, past memory.of;man, a5 a-past of the barony of Cluay,

held by him-of the Earls of Huntly. It was. rephed ‘That the exception was |

1trclevant as eontrary to his libel;, ‘because,. that the bounds controverted were

gart and pertinent of the pursuer’s lands, posscssed by him and his predecessors,

past memory of mar, by casting and winning peats,, and- dcbarung others ;, likeas, .7

by perambulation, his lands bemg, bounded. ugainst this same Asloun, the lands -

controverted were decerned to lie within the meiths and marches of the pursue.’s

lands.

altered not the possession : Likeas,.a man pessessing, lands by tilling, sawing,

&c. albeit, by -decreet of perambulation, part of the lands were found not ta. .
pertain to the possessor, yet-he could not be drevi manu dnspossessed from ..

these lands, without decreet of remaving were obtained against him; ani,

therefore, the defender’s lands, marching with. the pursuer’s lands, apd the de- .

ferider being in possession of lands controverted, no - fact done therein’ by me
before the decreet of perambulation, could infer contravention, and the. pams

It was duplied, That the perambulation was only decla-atoria juris, and



No 13.

‘No 16.

13260 . ®UOD AB INITIO VITIOSUM. Szer. 3.

thereof, against him. The pursuer friplied upon his libel and decreet "of per-
ambulation, and alleged a practice betwixt Trakommy and Thomas Kerr of
Cavers, when a decreet of molestation, given after the defenders of a contra-
vention, was drawn -back, and admitted ‘to sustain the contravention, commit-
ted before the intenting of the molestation. Tue Lorbs having exactly reason-
ed the matter, and considered the melestation was judicium possessorum, and
perambulation were petitorum ; yet because the pursuer and defender were a-

like stark in qualification of their right and possession in the libel and excep-

tion, nevertheless, the pursuer replying upon his decreet of perambulation,
which made him to have undoubted right, and the defender to have no right

to-the lands controverted, they admitted the libel and reply to probation.

Fol. Dic. v. 2. p. 303. Haddington, MS. No 1713.
et —
1612. February 12. Mvunro against INNps.

Muxro, brother to the Guidman of Tarrell, assignee constituted by my Lord
of Kinloss, to a tack of certain teinds, pursued the possessors for spuilzie. They
excepted, That the assignation could give no action, the tack not being produ-

ced. It was found by the Lords, that the assignation was sufficient to instruct,

No 17.

Found, thata
-sub tacks-
man, pursuer
of a spuilzie
of teinds,
may produce
the principal
tack sum pro-
scasu.

the pursuer proving his author’s tack cum processu.

Fol. Dic. v. 2. p. 302. Haddington, MS. No 2399.

1622. February 23. '
Sir James CLELAND against The TENaNTs of ArBucKLE.

SR James, as assignee by Margaret Ker, to sub-tack of the teinds of Arbuc-
kle, set to her for lifetime by Hamilton of Rosehalloch, her son, principal
tacksman, serves inhibition, and pursues spuilzie of the crop 1620. Alleged,
No process on the sub-tack produced, while it be shown, where the setter of
the sub-tack had right himself, and his principal tack produced, and was de-
cided betwixt the Earl Lothian and Captain Crawford. Replied, Offers to
prove cum processu, that the granter of the sub-tack had tack for years to run
set to him, which the pursuer could not now show, the same not being his
evident. Repel the allegeance, in respect of the reply, that the principal

tacksman has tacks for years to run.
/

1622. March 14.—Alleged;, The defenders have tack fiom ihe pursuer’s
«cedent of the lands libelled, by the which the cedent has obliged her to warrang



