Sser. 5. PASSIVE TITLE.. . o861

SECT V.

 _How and to whom competent to insist upon this Passive Title, "7

161 J. December 18:- ~Lorp GaIrLies against KiLPATRICK. .

Ina rcductxon pursued by the Lord Gairlies against John Kllpatnck the Lorps
tepelled an-exception, bearing, that the Lord Gairlies was heir to his. .goodsire
in the lands of Dalswinton, in respect his goodsire was infeft-as heir to his
grandsire in the said lands.

ZFiem, they repelled an exception, that the Lord Gaxrhes father was universal in-"
tromitier' with his goodsire’s goods and gear, because that éo nomine he could

- not be obliged to warrani-the heritable infeftment, no;wzthstandmg that he had

I

not an heir.. - o ‘ | -
Fol- .DZ'C. v. ‘2-; p. 43. , Kcr‘rc’ MS' ﬁl. I4 Ii :: .‘A

1630. November 20. PRIDE against THbMSON; and STEWART 4gainst STEWART.

O~k Thomson being pursucd as he1r~ of provxsmn to hcr sister, for regxstra-
tion of a bond of L. 500, made by her said umguhile sister to Thomson, her

~ brother, wherete one’called Pride-was made assignee, and who' pursued that ré-
gistration ;—the defender, who was convened as heir of provision to her sister,
" the debtor; alleging, That the general heir ought to be first called and discus-'

sed ;—this allegeance was repelled, because the cedent, who was creditor, was
that person who would have been general heir, and he compeared and Tenvui-
- ced to be heir, albeit he was that person, who, in law, would havebeen gene-
ral heir, if he had pleased to serve himself general heir to her, and assisted his

assignee .in this pursuit; so that the Lorps sustained the ‘process against the
.heir of provision. And it being further alleged, That -albeit he fenounced ‘to »

be heir, yet thereby he ought not to be free of this debt, but'the pursuit there-
fore was proper not the less against him, and not against this defendet, because
~ he had intromitted with the defunct’s goods and gear,” whereby he being ¥i-
tious intromitter, he ought to be liable to the defurict’s creditors for their’ debts;

in respect of his vice, and consequently he could pursue none other but him-

self therefore, whereby the same was confounded ;—atid the pursuer an,rwermg
That albeit a creditor have action in law against the intromitters with the
' debtor’s goods, to make him thcreby answerable to pay- the debts, yet that
ought not to be received by way of exceptlon to" allege the creditor, when he
is pursuing for his debt, to be mtr,omlttcr there-through to exclude his whole:
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