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which: was renounced the time of her mamage, or any time - before her decease,
could not- have an heir.

: Kér&e, MS. Jol. 137.

1619. December 14. KerTH. ggainst. MENZIES.

No person may have an heir, but he who is either a prelate, or burgesin fee

undenuded See N016 P- 5304,
) - - Fol. Dic; v. 1.- p 365 Kerse, MS. fol. 138.

1623: ‘.N mber 29 ’WII:;“I;IAM:- Rico afafmt Ross or MKzeNzie. .

EOUND,: That a, parson prowded toa beneﬁce may have am heir.
o * - Fol. Dic. v..1.p. 365. Kerse, MS. fol 139.-

ot

® * Dune reports th\, same case :

Iiv an. actxon pursued by Wllham Rig Baillie of Edinburgh, against the eldest"

“son of Mr John M‘Kenzie, parson of Dingwall, who was convened as behaving
himself as heir to his father, by mJ:nomxssmn with his father’s hexrshlp goods.;
it being: alleged that:he could not be convened hoc nomine, seeing his father was
not a person of that quality, ‘who could have an &eir, and conssquent]y he coqu

not be convened as intromitter with his heirship, and so to make him- heir to’ a

person who could not have an heir ; seeing his umquhile father was neither pre-
late, baron, nor burgess, . which were the three degrees of all the subjects who

might have heirs. This allegeance was repelled, seeing the defunct was parson

of Dingwall ; for the Loxrps found, That parsons provided to the like brenefices,
albeit they were. not.of the degree of prelates, yet that they mlght as lawfully
have heirs as persons who. were infeft in any small annualrent, or in any small
piece of land heritably, and who being comprehendéd under the name of
barons or freeholders, had heirs, as also as burgesses, who, albeit but mean crafts-
men, and of mean substance, yet they also had heirs.

At Pearson. Alt. Mowat. Clerk, G: b.con ' '
S R » Durie, p. 84«

*, ¥ Thls case is also reported b) Haddmgton

In the action pu;sued be VVﬂham Rxg, agamst the am"e,s and executors of ain-
quhil Mr George M-Kenzie parson of Dingwall, it was alleged That the de-
funct could have no aires, because he was neither prelate baren,. nor burgess.—
It was answered, That being a beneficed man, he behoved to be reputed to be as
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An heir can«
not be pur-
sued upon
the passive
title of behav-
ing himeelf
as heiry bY
intsomitting
with heirship
moveables,
where the
father ceased
to be bare.

Found that a
defunct’s son
could not be
liable pasiive
for intromit-
ting with the
heirship
goods, be-
cause his fa-
ther, though
a burgess,
was not al-
leged to be
an actual re.
‘sident, using
trade, but
only an hono-
. rary burgess.

.and him,
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a prelate ;- liccause the Lords had fand, that he who was infeft in any lands or
annualrent might have an air, albeit he were na baron, but only an heritor.—
In respect whereof the Lorps repelled the allegeance, and fand, that he being

provided to a parsonage might have ane air.
Haddington, MS. No.2938.

B ST

DuxBar against Lesiiz,

1628. February23.

In a reduction betwixt Dunbar and Leslie, of a decreet obtained by James
Leslie against one Dunbar, as charged to enter heir to his umqubhile father, who
was cautioner for a sum of money owing to'the said James Leslie by the Laird
of Mochrum, principal party obliged ; which ‘decreet was desired to be reduc-
ed, because it was given only-against the son of the cautioner, as lawfully
charged to enter heir, he being then minor, and as yet is ;- likeas he, with con-
serit of his curators, produced a renunciation to be heir, subscribed by them
and so desired to be reponed. This reduction was raised by the minor,
and also by one who was cauticner for him in a suspension, raised by the minor
of that same decreat, upon that same reason, and wherein protestation was ad-
mitted ; -and therefore the reduction was also raised at the instance of the cau-
tioner in that same suspension, against which the said protestation was admit-
ted, and because the minor was dead since the intenting of the reduction, and
the day of compearance in th‘. second summons, -the Lorps found, That
the said cautioner could not us¢' the said renunciation, the minor, maker thereof,
being dead, as he might have claimed the benefit thereby, if the minor had
been living, and therefore assoilzied from that reason at the cautioner’s instance;
but thereafter the parties were ordained to be further heard, this bemg thought
to be an hard decision.

This action being again called in presence of the Lords, upon 26th June 1628,
this decision was altered, and found that the cautioner might produce the minor’s
renunciation, and use it for his own liberation, albeit the minor was dead,. and
the reason of his reduction was sustained. :

~ Fuly 8.—~In the reduction Dunbar against Leslie, mentioned 23d February
1628, the defender alleging that the minor could not renounce to be heir, be-
cause res non fuit integra, seeing he was successor to his father’s lands post con-
tractum debitum, and also had behaved himself as heir to his father, by intro-
mission with his father’s heirship goods, and uplifting of the mails and duties of
the lands wherein his father was infeft, and that his. father was a burgess of the
King’s burgh-royal, and that he thereby was a person who in law had an heir;
the defender condescended upon sundry alternatives, whereby he alleged, that
wes nen erat integra to the minor to renounce ; which alternatives being consi-



