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make payment of a sum of money promitted to them by his father in tocher;

in the which cause, the defender alleged, that he could not be convened Aoc

nomine, as intromitter with the said heirship goods, to make him heir, because
he being infeft by his umquhile father in a tenement of land, before the con-

tract of marriage libelled, after the decease of his father, he removed the relict

and entered to the possession of that tenement, within the which the said heijr-

ship goods were then standing for the time, and which he could not cast out,

but suffered the same to remain in the house, where they are yet extant, to be

forthcoming to thie pursuer, or any other having interest in the same ; and ex-

cept he had sold and disponed thereupon, or had made some other use of them,

than by retaining of the same in the house, he cannot be therefore convened,

as thereby behaving himself to be heir. This allegeance was repelled, and -
the retaining of the possession of the said goods, and using of the same, by

eating-on the boards, and lying on the beds, was found sufficient ; neither was.

it found necessary, that the pursuer should reply upon the defender’s selling or

disponing of the heirship, seeing his retaining thereof, and using of the same,

as said is, was found enpugh ; for if he had pleased to. evite the danger of being
heir, he had his ordinary remeed to have meaned himself to the Lorps, and to

have obtained a warrant to make inventory of the goods within. the dwelling-

house foresaid, before he had entered thereto, to have been forthcoming to all

parties ; which not being done, he has prejudged himself, especially seeing it

was offered to be proved by the pursuer, that there are two years past since bis.
father’s. decease, during the which whole space, he has retained the possession.

of the said goods.. '
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SmiTH against Gray..

Tromas. Smith pursues John Gray as intromitter with his umgquhile father’s
goods and gear, t0. make payment to him of 2 sum addebted to him. by his.
said umquhile father. Inthe which action, this. exception was found relévant

. to assoilzie the defender, in so. far as he was convened as intromitter, viz. that

the defender alleged, that he himself was executor confirmed to his umquhile-
father, and so had &encficium inventarii, and could not be further convened as.
intromitter ; likeas, he was confirmed executor, as a. creditor of his father’s ;. for
he being cautioner for him to sundry persons, he had paid to thém their debis,
wherein he was cautioner for his father, and had taken assignation from them.
to their bonds, and for relief of his cautionry he was.confirmed executor.—.
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Which vcxccptxon was. found relevant, albeit - the purstei: rephcd that the con-
firmation was done post hane litem-ceptam, and after he was summoned, and af-
ter the day of compearance therein, and also ‘that he had intromitted with his
- father’s goods before the confirmation ; which precedmg intromission could
not be purged by the subscqu,ent confirmation, to exclude the action which
arose to.the ereditor thereby before that confirmation, ‘and - he Was in mala fide
to do the same in prejudice of this creditor. Which feply was repelled and

the exception sustained, seeing. the confirmation, albeit afiér the intenting of

the cause, was within less than a year after the Hefunct’s decease.

- The samé was found before in this same session betwixt the rehct of Robert
Dawling and James Hume, where the Lorps. found mo’ process against James
Hume as intromitter, the ‘bairns.of the defunct being confirmed executors to
Ium: within' year: and day, albeit after the intenting of the cause. -
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', JOHN FRAS.ER having convcned the Laird of Monimusk for payment to hxm

_of a debt of his father’s, unto. -whom he was heir, at least had behaved himself

as heir, by intromitting such sundry heirship goods and gear;. viz. a. silver bason,

and laver, napery, &se.; excepted, That what intromission he had, was by vir-

- tue that he was curator to hxs eldest brother,. who was idiot and heir to his.
father, which intromission. was nccessary Replied, That since his brother’s-
decease, he had used thcse goods. Albelt some -were: moved because the be-
ginning of his possession was not vitious, yet 1t was. found in usmg them he:

had behaved himself as heir..
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* K Durle reports this case. - -

I‘N an actzon af ﬁre mstance of one Fraset against ‘the L. of Mommusk “for-
payment of 500 tirerks contained in his' umquhile father’s bond, for the which.
the defender was convened as behaving hipself as héir-to his umquhile bro--
ther, which ‘brother-was served heir to their father, who was debtor by intro-
‘mission. with his brother’s heirship- goods, and "the pursuer having specially
condescended upor the quantxty ‘of ‘the- goods 5o intrémitted with by the de-
fender, and upon the manner of his intromission-and. quality of the deeds done-
by him to make hxm heir thercby, viz. that he after the defunct’s decease, re-
tainied the pOSSﬂSSIOD 6f the best bason, and sﬂver spoons, and timber-beds and:
boards whxch after l:us saxd hrothers decease, who - died ﬁve years. since, all.
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