ALIMENT. 497
f_OF THE ACT 1491..)

of. ‘And albeit the mother offered to kéep and entertain the bairn herfelf, upon ~ No 36.
her own charges, yet that was not f{uftained, feeing fhe: was married ona huf- = *
band ; and the tutor and his fator was found might neverthelefs crave this mo-
dification ; but confideration was had of the moveable heirfhip due to him, which
proportionally bore a.part of the modification. L
A&. Nicolfon. Alt. Oliphant.
‘ Fol. Dic. v 1.:p. 31. Durie, p. 593.
et e ——
1627. 7’u{y 14. NosLE against NOBLE..
No 37.-

Joun NosLE, tutor to Alexander Noble, his pup11 havmg obtained the pupil To the iame.
delivered to him in-prefence of the Lords,. by a preceding decreet, obtained by :g:é;bx;h
him againft the mother of the bairn, and her hufband, detainers of the bairn for
the time ; he now purfuing the faid pupil’s mother and her hufband, who was in-
feft in liferent, and. was in pofleflion of his whole lands; and who alfo had. the
gift of his waird and marriage, for an yearly modification, to be given for the
entertainment of the faid-bairn ; and the defender’s compearing and offering to
entertain: the bairn herfelf, and to keep him: Tue Lorps admitted the mo-
ther’s offer to entertain and keep the bairn herfelf; and found, in refpeé there-
of, that the bairn.ought to be- delivered to-her for that effect, and therefore that
no modification ought to be given.to the tutor; which was fofound ; albeit, that
by a preeeding fentence, as faid is, againft the mother, the bairn was decerned.
to be delivered by her to his faid tutor ; and that, conform thereto, the bairn was
in the tutor’s keeping ; and alfo, albelt the mother was married with.a fecond.
hufband. :

This was thereafter altered, and the baiin ordained to remain w1th the tutor, .
and the action for aliment fuftained. (See TuTor and PupiL.)

; Clerk, Gibfony :
Fol. Dic. v. 1. p 3X. Durie, p. 310, .

1679, [February.1g.. SIBBALD @gainst FALCONER:.

. , ' No 38.
SispaLDp of Kair, purfues Sit Alexander Falconer, donatar to his ward, for a A donatar of

modification for his aliment, both for bygones and in time-coming. The defen- p f?,“;;f‘

der alleged, 1mo, Abfolvitor from bygones, becaufe aliment is only due in the ment the
. . . . ] heir, .whether
cafe when-the heir cannot be entertained otherways; as neither having feu or e had intro-

- blench-lands, moveables, or calling; but here this heir was alimented by his mo- ;nélt;?kd or ir;]ot,'
ther ; and is neither engaged nor diftrefled for {atisfaction thereof, nor cannot for ftruéted how

- years- fince his pupillarity ; becaufe the Lords have oft-times- found, That enter- °° "* >





