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of. And albeit the mother offered to keep and entertain the bairn herfelf, upon
her own charges, yet that was not fuftained, feeing the was married on a huf-
band; and the tutor and his faaor was found might neverthelefs crave this mo-
dification; but confideration was had of the moveable heirfhip due to him, which
proportionally bore a part of the modification.

Ad. Nicolfon. Alt. Obiphant.

Fol. Dic. v i.;p. 31. Durie, p. 573.

1627.. July 14. NOBLE ag7ainst NOBLE.

JOHN NOBLE, tutor to Alexander Noble, his pupil, having obtained the pupil
delivered to him in prefence of the Lords,. by a preceding decreet, obtained by
him againft the mother of the bairn, and her hufband, detainers of the bairn for
the time; he now purfuing the faid pupil's mother and her hufband, who was in-
feft in liferent, and. was in poffeffion of his whole lands; and who alfo had. the
gift of his waird and marriage, for an yearly modification, to be given for the
entertainment of the faid bairn; and the defender's compearing and offering to
entertain the bairn herfelf, and to keep him :-THE LORDs admitted the mo-
ther's offer to entertain and keep the bairn herfelf; and found, in refped there-
of, that the bairn ought to be, delivered to-her for that effed, and therefore that
no modification ought to be given to the tutor; which was fo found; albeit, that
by a preceding fentence, as faid is, againft the mother, the bairn was decerned
to be delivered by her to his faid tutor; and that, conform thereto, the bairn was
in the tutor's keeping; and alfo, albeit the mother was married with a fecond
hufband.

This was thereafter altered, and the bairn ordained to remain with the tutor,
and the adion for aliment fuftained. (See TUTOR and PUPIL.)

Clerk, Gilfon,
Fo1 Dic. V. I. p. 31. Durie,,p* 310.

1679. February'l9;. SIBBALD agaifist FALCONER..

SIBBALD of Kair, purfues Sir Alexander Falconer, donatar to his ward, for a
modification for his aliment, both for bygones and in time-coming. The defen-
der alle ged, Imo, Abfolvitor from bygones, becaufe aliment is only due in the
cafe when -the heir cannot be entertained otherways, as neither having feu or
blench-lands, moveables,. or calling; but here this heir was alimented by- his mo-
ther; and is neither engaged nor diftreffed for fatisfaffion thereof, nor cannot for
years- fince his pupillarity; becaufe the Lords have oft-times - fotind, That enter-
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