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horning to pay, feeing the bond being regiflrated, and the term of payment be-
ing paft, it was diftrefs enough to move any perfon to make payment, who was
unwilling, upon refped to his own credit, to abide charges of horning; and which
the LORDS found fufficient, to import this action for profit fincefyne, efpecially
where the party obliged for his relief, and now called in this adion, is not able
to allege any reafon, whereby the purfuer might be freed of payment thereof at
the creditors hands.

Ad. Hope & BeJhes. Alt. Morwat. Clerk, Gilfon.

Fol. Dic. v. I. p. 43. Durie, p. 262.

'NO 58. 1627. November 15. BLACK of Largo against DICK.

The ad of IN a fufpenflon betwixt Patrick Black of Largo and William Dick, as af-
f'ederunt m. ii usadbe ohmb hede, anow fignee, conflitute by Archibald Primrofe, tocertam fums addebted to him by the
X59' anul- ~.
eng annual- faid Patrick Black; the LORDs found, That the ad of Seffion, made anno i590,rent to cau- O

tioners, for which appoints annualrents to be paid to cautioners by the principal debtor, fince
furns paid out
by t dem, ex- the time of payment making by cautioners, albeit the bond bore no annualrent,
tended to a where the bond bears, that the principal is obliged to relieve the cautioner of
debtor bound
coniundly all coq, fkaith, and expences, fhould militate in favours of any, who provides
and feveraily, hflff the like relief of fkth damae and intereft by of any other
having a himeof teEerlfof ai, dmge, an ntr, bytaking o n te
bond of relief perfon bound to him therein, albeit he, in whofe favours that claufe of relief is
from the
other co.obli conceived, be not cautioner for the other, but that they be both bound to the
gant, creditor eque principaliter, and not as principal and cautioner; and becaufe Mr

Black defired compenfation and allowance of a fun, wherein he and Archibald
Primrofe were addebted to a creditor, whereof the faid Archibald was obliged in
the bond to relieve the faid Patrick Black, and which the faid Patrick had paid,
being firaitened by charges, which all preceded long bcfore the affignation made
to William Dick; in refped of the which diftrefs and payment, he alleged that he
ought to have retention in his own hands of fo many of the fums acclaimed from
him by William Dick, and the annualrents thereof fincefyne effeiring thereto,
feeing he was fubjed in annualrent to the faid Archibald Primrofe for his fEms.
.- THE LORDS would not allow the compedation for the annualrents of thefe
fums, againft William Dick the affignee, feeing there was nothing extant in writ
before William Dick's affignation, to verify that Mr Black paid that furn, where-
of Archibald Primrofe fhould have relieved him ; for the payment was made by
William Geichan, brother-in-law to the faid Mr Black, which William Geichan,
at his payment making, obtained an affignation to the bond in his own name
from the creditor, and no record was extant in writ, that it was done to Mr
Black's behoof, before the affignation made to William Dick, albeit that Geichan
prefently offered to make faith, that all was to Mr Black's behoof, which was cor-
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ceived in his name, and offered to affign the fame; whofe declaration the LORDS

found could not prejudge the affignee, being made after his affignation; .and be-
caufe Mr Black took the affignation under truft to another than to himfelf, albeit
he was the only true payer of the fum, the fame yet ftanding in the perfon of
Geichan, who was not denuded before the affignation made to Dick.-THE
LORDS refufed to allow the annualrents againft William Dick, without prejudice
to feek the fame againift Archibald Primrofe, prout de jure. (See COMPENSATION,

RETENTION.)

Aa. Horp & Nicelfon. Alt. Stewart & Lawlie. Clerk, Scot.

Durie,p 312.... Fol. Dic. v. I. p. 43.

WILLIAM DicK, is affignee by Archibald Primrofe, to a decreet of 27,000 merks,-

obtained by him againft Patrick Black, charger.-Patrickfufpends: He muft have
compenfation of 2ooo merks principal, wherein. Archibald and Patrick were
bound as principals, cautioners, and fureties, to Gilbert Scot, and whereof Archi..
bald was obliged to relieve Patrick in that. fame bond, and of all damage and
interet ;, whilk bond is regiftrated againft Patrick;. and muff have compenfation of

the annualrent thereof, fince, the tranflation made of the bond by John Wood,
affignee thereto, in the perfon of William Geichan,. wha declares he took the

tranflation in his own name, to the. behoof, of Patrick, having paid the fum for
Patrick, whom Archibald was obliged to relieve ; and by the ftatute of Seflion,
a cautioner paying fick is Patrick's, was, in effea in his right to the feveral an-
nuals frae the principal, fince the difltrefs.

Anfwered: No compenfation againiftWilliam Dick, as affignee of the annuals
nor principal: Not of the annuals; becaufe .the bond bears none; and Pa.
trick was not a cautioner, but he and Archibald both principals; and the flatute
muft be ftrily interpreted. Farther: Neither of annuals nor principals; be-
caufe Patrick has not made payment, but be the contrary. The tranflation pro-

duced bears William Geichan to have paid; and fo non-liquet that Patrick paid.'-
Anfwered: Geichan declares he paid for Patrick, and took the tranflation to

his behoof.

Anfwered: No declaration .made be a third party, after the affignation made,
to William Dick,. can make, up a diftrefs in the perfon of the cedent's debtor, to
import compenfation againift the affignee of annuals, 'not contained in the bond.,

- Finds compenfation for the principal fum, but not of the annuals.

Fal. Dic. v. 1. -p. 43. Nicolfon, (ANNUALRENT.) MS. p. ,.
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