No 8.

An annuale
rent cannot
remove ten-
ants ; nor
does the in-
feftment bar
the heritor
Arom fetting
new tacks,

No o.
A renuncia-
tion, found
not {ufficient
to extinguith
an annualrent
right, efta-
blithed by
charter and
fafine, in pre-
judice of a

1627. November 23,

ANNUALRENT, INFEFTMENRT OF.,

An Annualrenter cannot remove Tenants.

1630. March 9.
Avvrp, Butter-man in Edinburgh, against Yure and Tuomas Avuip.

Avurp being infeft by the heritor, with confent of his wife, conjun&-fiar in an
annualrent out of their lands ; after which the hufband, who was heritor of the
lands, dies, and the reli®, who was liferenter, and who confented to the infeft-
ment of an annualrent after her hufband’s deceafe, fetting a tack of that land,
after which tack the annualrenter comprifes from her, and from the heir of the
‘heritor, the whole right of the land, for diverfe years owing of the annualrent;

.and upon the comprifing, being infeft, purfues removing againft the relict, and

the tackfman ; wherein the Lorps found, That the comprifer, during the tack,
could not remove the tackfman, the tack being fet before the denunciation of
the comprifing, albeit after that the fetter had confented to the right of the an-

‘nualrenter ;. for the Lorps found the tack, albeit pofterior to the annualrent,
_yet before the comprifing, was not good to ftay poinding of the ground for the

annualrent, but was fufficient to ftay removing upon the comprifing ; and it vas

‘not refpe&ed what the comprlfer ‘anfwered, That the comprifing ought to be

drawn back to his own caufe, viz. The time of the infeftment of the annualrent,
after which time he alleged, nothing could be done by the granters thereof, that
might derogate to the effet thereof ; which was repelled : Neither was it refpec-
ted what he replied, That the ground mlght become unamfwerable to pay the

vannuah'ent and fo the houfe bécoming ruinous, he might effetually comprife

the property therefor, wherein, as the anthor of the annualrent could not 1mpede
the removing, no more could the tackfiman qui babet caufam ab co ; which was

“alfo repelled. (See Scarlet againft Paterfon, Durie, p. 496. [at the end of that

Dceifion,] wece INDEFINITE INTROMISSON. )

Clerk, Gibson.
Fol. Dic. v. 1. p. 46.  Durie, p. 503.

—

~ In what manner an Annualrent-R:ght may be Ex-
tinguished.

‘DumBar 4gainit WILLIAMSON.

"Ix an aftion of poinding of the ground betwixt Dumbar and Williamfon,
wherein péi‘fonal' execution was concluded againft the granter of the infeftment
of the annualrent, for the which dction was intented, as well as real againft the
ground : Tuz Lorps fuftained action againft the granter of the infeftment for
payment, personalz aé’lmng, as was defired, as well as for the real, by pomdmg of
the ground ; notwithftanding that the purfuer was infeft only in the faid annual-
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rent, not by him who was tonveened perfonalty for payment, but by one Wil-
hamfon her hufband, who was infeft therein by the defender.——T18E LorDps
found this perfonal altion.alfo competent to the fucceflor, who was infeft by him,
who firft acquired right from the heritor of the land, now defender, as it- would.

have beea competent to the faid fict acquirer himfelf, againft him, which was fo-
found, albeit the faid purfuer, fingular fucceflor to the faid firt acquirer, as faid:

is, was not made affignee to the perfonal contra®, concerning the alienation of
the faid annualrent, made betwixt the heritor and the annualrenter ; but that
the purfuer was only infeft therein by the faid firft annualrenter. In this pro--
eefs the Lowps alfo found, upon the 11th of December 1624; That the renuncia~
tion. made: by the hufband, who was firft infeft before this fafine given.to his

wife, now purfuer, made in favours of the defender, difponer of the annualrent,.

\'was not hadilis moedus, to denude the hufband, and to prejudge this right, there-
after acquired by the wife, except it had been refigned or difponed by charter
and fafine, feeing it was firft eflablithed by fafine : And alfo found, That the pur-

fuer might lawfully purfue perfonal ation againft the faid firft difponer, as well as.

real againit the ground, notwithftanding the faid renunciation, made before the:
the pur{uét’s right.—For whieh See 27th July 1626, L. Anftruther againft Black,-
Durie, p. 230. voce AssioNaTiON.. (See IMPLIED CONDITION.)

) Ad. s s Alt. Guaningham. Clerk, Gibson..
Fol. Dic. v..1. p. 46. Durie, p. 315:.
1680. . Fanuary 7. MLELLAN. against MUSHE’_X‘.';

~ Jonn M‘Lerran having adjudged an annualrent, by infeftment upon a bond,
and Adam Mufhet having affignation to a part of the fame fum, the debtor raifed
double poinding againft them both, and a#eged liberation from 3 pai:t of the fum,
for which he produces a renunciation from the-creditor; before either of thele com-
petitors rights, and likewife two difcharges of parts of the fam.—It was. anfwered
for M‘Lellan, That he being infeft in a real right; his author’s renunciation is'net
relevant againft him; a fingular fucceflor; unlefs it had contained a. procuratory of
refignation, and-that an inftrument of.refignation ad remanentiam had been taken
thereupon : For, as a di{pefition;or charter, without a fafine, cannot conftitute an:
annualrent, {o neither can a perfonal renunciation or.difcharge -evacuate the fame,
without an inftrument of refignation ad remanentiam, the annualrent being holden .
of the debtor.—It was replied, That the aét of. Parliament anent regiftration of.
fafines and reverfions, doth not only fuftain refignations, but alfo renunciations of.
wadfets, when.duly. regiftrate ; and. accordingly, this renuncigtion is marked.
regiftrate_in. the faid regifter ; and as to.the other. difcharges there can be no

controver(ly, but they are valid as to annualrents bygone refting the time.
of thefe difcharges,.——Tug Loros {uftained the  renunciation, bemg duly regif--

402.

No 9.
fingular {uc-
cellor, there-
after acquir-
ing right from
the annual-
renter,

No 1t.
A regitired
renunciation, -
without ne~
ceffity of re-
fignation, ex-
tinguifhes an
infeftment of -
annualrent,
g&oad eunes
effeitus, cuen i
againft a fin-
§ular {uccef-

A difcharge
of annualrent®
is effe¢tual a-
gainft a fingu-
lar fucceflor, -
in the infeft-
meut of an- -
nualrent, ac--
quirtd by ap--
prifing..





