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BOND -OF PRESENTATION.

1629, Fanuary 14. ScrIMZEOUR against Lawson.

A MAN being taken by letters of caption, and his friends, before he was putin
: ward, ifiterceding with the patty, obtain favour to demit him upon the inter-
cessors bond, efther topiit hith again to the party cum omni causa betwixt and
a certain day ; or, failing thereof, to pay the sum due by the rebel, after the ex-
piring of the day: The rebel not being presented, the party pursues for the
sum. The intercéssor offérs- yet to produce to the party the rebel cum omni
vausa~~~THE LéRDs grant hith 4 new day.
Fol. Die.v. 1.p. 134, Auchinleck, MS. (Carrron.) ». 22.

*.* The same case is reported hy Dutie :

Fanuary 22. 1629.

A prBTOR being taken by letters of caption, and ready to be incarcerate,
another gives his bond to the creditor to re-enter him, betwixt and a certain.

day, in all good estate to be incarcerate then, or else to pay the sum; where-

upon the debtor being Iibefate—, thereafter the said debtor, after the giving of "
the foresaid bond, and before the day-appointed therein for the re-entry, ob-.

tains suspension of the charges for that debt, for the which caption was used 5

after the expiring of the'day of re-entry, the person. bound: for the failzie of

not-entry, econform to his bond, being charged to pay the sum, and he suspend-

ing upon an offer yet to re-enter him in as good estate as-he was in at that day,.
_wherein he was bound to re-entér him ; this offer was sustained, and admitted

‘to purge the failzie, albeit it was long after the day in the bond. Andthereafter

‘the creditor alleging, That he was not in all good "estate as he was in when he.
was relieved from warding upon the said bond, because, since that time he had.

‘obtained a suspension, which was an impediment that the creditor could not in.
carcerate him ; this allegeance was repelled, and the debtor’s obtaining of sus-

pension was not found a cause, whereby the debtor could be repute in a worse-
estate, seeing caution was found in the suspension, against whom the creditor-

would obtain execution, if the suspension should “diseuss in his favour. But it
would appear that this should not have liberate the person bound to enter the:
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debtor ; for, if the caationer in the suspension:was not answerable to pay the
debt, the creditor would be prejudged, who would not find the debtor so easily
to be apprehended, and put again in ward'; so ‘that it might seem reasonable,
that if the suspension should discuss'in favour of the creditor, that he who was
bound to enter him, should be holden to enter him, eo casu to the creditor to be
warded. -
Clerk, Hay.
Fol. Dic. v. 1. p. 114. Durie, p. 417.

1663. February 12.
EarL of Soutnesk’ and CarNEGY agam.rt Broomuarr.

BroomuaLry having taken the Lord Sinclair with caption, Southesk and his son
gave bond to produce him to the messengers, or to pay the sum on the third of
February, betwixt two and ten ; wherenpon Southesk having re-produced him,
craved by supplication his bond up, or to be declared satisfied and extinct.—
The defender answered, first, He not being a member, or dependent on the
College of Justice, cannot be called thus summarily ; especially to declare a
bond void, which is in effect -a reduction. 2dly, The bond was not performed,
in so far as the Lord Sinclair was not re-produced till the 4th ef February.—
The pursuer answered, That the defender living in Edinburgh, and not com-
pearing, the bill, per modum querele, might be sustained. To the second, it
being modica mora of one day, without damage to the defender, and there being

trysting amongst the parties all the time betwixt, it was sufficient.

THE LORDS sustamed the petition, and found it extinct.
Fol. Dic. v. 1. p 114. Stair, v. 1. p. 177.

et N e

1672. November 16. Kennaway against Davie.

James Davie having enacted himself to cause William Cassils compt and pay
to David Kennaway some excise uplifted by him, or to return him to prison by
whereupon Kennaway pursues for
payment :—The defender alleged absolvitor, because he had fulfilled, in so far as

Cassils had offered himself to the Bailie upon the precise day agreed upon, be-

ing Saturday, and upon Monday thereafter had actually entered to prison, and
‘there continued several months, which being modica mora, was sufficient.—It was -

answered, That implement could only be in the terms of thg bond ; and if need
be, it was offered to be proven that Cassils was set out by tlte Bailie, with Davie’s

consent, without the consent of Kennaway, or by order of law.



