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ties, was pre-

ferred to prior

comprifings .
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debts,

258 * ADJUDICATION axp ‘APPRISING..
(RanginG of Apjupgers and. A pprisers.)

verified, That, in anno ; long before the comprifing which was deduced in:
anno 1609 allenarly, the faid John Aflowen.was infeft in- the property, and, by
virtue of his infeftment, was in poffefion.

Fol. Dic. v. 1. p. 16.. Hope, (PoinpiNG & APPRISING.) folio 208

1629. December g, MONCRIEF against L, of BALNAGOWAN:

A COMPR‘IS‘I'NG for the King’s blench duty, found preferable to all infeftments.
anterior, by-difpofition or compsifing. * ' . : '
' Eol. Dic. v. 1. p. 16..

R :

1675, Fuly 7. ' MARGARET SCRIMZ‘EOR> against the Earl of NorTHESK. .

In a reduction; at the inflance of Margaret, as-heir to her father, who flood’
publicly infeft in the lands of ‘Auchmouthie, againit the Earl of Northefk, of his
right and.difpofition, madé to him by Patrick Guthrie, who was common debtor,
whereupon no infeftment followed until the year 1655, which- was four years
after the public infeftment upon-the purfuer’s father’s comprifing, and fo was 2
non habente poteflatem, the difponer being denuded: It was anfwered, for North-

‘efk, That.the reafon was noways relevant'; becaufe; albeit his-father’s infeftment

was pofterior, yet his difpofition was prior to the comprifing; and was granted for
the feu-duties of the lands, which was a prior ‘caufe, and did affe@ the fame be.
fore the purfuer’s comprifing ; feu-duties being debita fundi, and a real right which
affects the ground againft all fingular fucceflors.” It was replied, That the {aid dif-
pofition did only bear for-an onerous caufe and relief of ‘cautionry, and not flow-
ing from the fuperior, either by difpofition or affignation, could not give the de-
fender right to.the fame;. the fuperior having granted a'difcharge of the feu-du-
ties, the fame was extin®, and could not affe@ the lands againft a fingular fuc-
ceflor. It-was duplied, That the difpofition was affected with a back bond of the
fame date, bearing, that Northefk’s being cautioner for the feu-duties, was the
true caufe thereof ; neither could the feu-duties be faid to be extin®, feeing the
heritor was not difcharged, who was principally liable. Tue Lorps, having con.
fidered the firft reafon and reply, did {uftain the reduction of the difpofition, as be-
ing voluntary, and flowing from Auchmouthie, after he was denuded by comprif-
ing, there being no decreet obtained, nor the lands affected for the feu-duties; and
the Earl of Panmure, as donator, having only granted a difcharge, but no aflig-

* Lord Kames mentions the above, from the authority of Hope’s MS., ftating, that it is
under the fubje®, Birnch Duzy. The Editor has not yet found any fuch title in the book., The
particulars of the cafe, if afterwards found, will appear in an Appendix.



