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1626.  Fuly 235. Lo. LoviT against L. PHILORTH.

In a removing, purfued at the inftance of the Lord Lovit, who was infeft’
upon the refignation of the L. Pitfligo. in the lands of Philorth ; which Laird Pit-
fligo had comprifed, the faid lands from umgqubhile Sir Alexander Frazer of Phi-
lorth, againft Alexander Frazer, fon to the faid Sir Alexander, who compearing,
alleged, 'That he ner his tenants ought not to remove from the faid comprifed
lands libeiled, becaufe the fums whereupon the comprifing was deduced were
paid to the purfuer by the faid umquhﬂe Sir Alexander ; at the leaft, the pur-
fuer had accepted from him lands, in full fatisfaction of the fume comprifing.—
And it being replied for the purfuer, That the faid exception could not be found
relevant to ftay this removing, in refpe¢t the faid comprifing and fecurities, and
infeftments following thereon, were neither renounced nor redeemed, and the
fame being ftanding, could not be fo fummarly taken away, by way of excep-
tion ; but the fartheft that the fame might work, (albeit it were true) were only
to produce action thercupon agaiuft the purfuer, feeing the comprifing once led,
denuded the Excipient’s father of his right, to which he can never come again,
except the defender firft lawlfully removed that impediment of the comprifing,
whereby himfelf might be mfeft in the lands. Tue Lorps found the ex-
ception relevant, notwithftanding of the reply; for the Lorps found it againft
reafon, that the purfuer fhould both receive payment of the fums, for the which
the dands were comprifed, or fatisfaction for thefe fums, and alfo the lands com-
prifed, and {o bruik kboth ; but that he being fo fatlsﬁed as the exception bears,
the comprifing thould C@afc.

Clerk, Hay.
Durie, p. 2206.

e

1629. March 3. Herris against Stuarr.

In a removing, an exception being proponed upom an infeftment, proceeding
upon a comprifing, it was found, That the comprifing might be elided upon a

-reply, that conform to the act of Parliament anent comprifings, the comprifer

had intromitted with as many duties of the lands as completely paid him of his
whole debt before the expiring of the feven years, as is prefcribed by the iaid a&
of Parliament, whereby the comprifing became extin¢t ; which reply was found
relevant, albeit the Excipient alleged, That this not bemg proponed in due time,
before the expiring of the feven years, after deducing of the comprifing, as he
alleged it ought to have been, therefore he alleged that the faid feven years be-
ing now all expired, diverfe years before the proponing thereof, the party had no
place to propone the fame, and that the fame was not quarrellable upon the fame
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ground, not being quarrelled thereon before the expiring of thefe years; which

allegeance was repelled, and the ‘comprifing was found might be taken away’
upon the forefaid ground,” albeit not proponed before thefe. years, but aftér the

fame were all expired ;- -and the fame was received by way ‘of reply, bemg be-
twixt mean and poor folks ; whereas otherways the Loxps wete of oplmon, “That
it could not have been taken away but by way of decldrator.

: ‘ Durie, p. 432.

x6jo. _7amcar_y 13. - L Essis agaz’mi WALLAGE. .

- A comprisING deduced before the a& of Parliament 1621, not expifed the time
of the ad, the comprifer is fubject at all times after the -expiring of the feven
years, to account for his intromiffion of all the years duties of the lands intro-
mltted with by him, of allm years before expu‘mg thereof; and whlch account he
having intereft to feek the fame, whether he be ma_]or or minor, that alleges the
comprifing to be extin&, and agamﬁ whom the fame was deduced.

Durze, ?. 479.

1662 James SEA‘rON against Amnomr_ ROSEWALI.

Fanuary 4.

]AMES SeaToN and others, purfue Anthome Rofewall, to. ﬁear it found and de-
clared That two apprifings, to which he had right, were fully fatisfied, by his,
and-his author’s intromiffion, within the legals refpefive, ‘in the account. The
defender alleged, he was only acceuntable, according to- his intromiffion, con-
form. to the act of Parliament 1621, anent apprifings, and not according to a

- vental of the lands, as they paid when he entered.~The purfuers anfivered, That
they could not charge him. by his yearly intromiffions, which they could not
know, but he behoved to charge himfelf with the rent of the lands, as they paid
at his entry thereto; and if any deductions, or defalcations, were, in fubfequent
years, by neceffary fetting of the lands at a lower rate, powverty of the tenants,
or wafte, he behoved to condefcend thereupon, and there the reafons, and verity
thereof ; for, in law, an apprifing giving fus ngnorz.r pratorii, the apprifer is ac-

countable for his diligence, having once entered .in poife‘ﬁ'xon and thereby ex-
cluded the debtor and con-creditors from the poﬁ'eﬁion + 1t were againft law and”

confeience to fay, That if he fhould ‘abftain, and fuffer the tenants to keep the

rent, or depauperat or the lands to be wafte, without any dlhgence that his legal

thould thereby expire, and the debtor.and creditor (hould be excluded ;' 8s was
Vor. 1. Pp
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