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3629 .‘ﬁmuary go. Captain CRAWFORD against L. LaviNaToN,

EN an action of exhibition: of a contract, the Lorps: found, That. in this
and the like actioms fer exhibition of waits, the pursuer aught to libel and.
prove, that the defemders called, as havers: either had the writs the time of the.
qitation;. or had the same: since, which: was. found: probable by witnesses ; or if’
be insist that he hadi the same at some time. before the sumimans, that he.
aught therewith: to conjein, that he had fraudulently. put the same away, which:
part of his fraudfnl away.putting, viz.. qued dole desiit possiders, the Lorns.
found: only: prebable by writ, or cath. of party.

~Act. Cunninghame. Alt. Adévocatus 5 Nicolson. Clerk, Gibson.
Fol. Dic. . 2., p.226. Durie, p. 420.

*4* Spottiswood. reports-this case :

Tue Laird of Lammgton pursued the Captain of Crawford for exhibition of
a contract of marriage, made betwixt the defender and the pursuer’s good-
sister, wherejn, the defender was obliged, in case there were no children pro-
create of that marriage, to deliver back 6oco mrerks, gotten with ker in tocher..
Alleged, This being a mutual contract, the double whereof should. be pre-
sumed to be in the pursuer’s own hands, he was not obliged to exhibit it, nor
yet to haye kept it, unless it had been given him in deposito by the pursuer’s
predecessor, especially now after so long a time, viz. two and thirty years;
likeas he was content to make faith that he had it not, but had lost it above
five and twenty years aga. THE Lorps sustained the summons (bearing in
communi forma, that he had, has, or fraudulently has put away) to be proved:
thus, viz. That he has, or had at any time since the intenting of the cause,
prout de jure; .and to that, that he had any time before and fraudulently put away-
(which they would bave conjoined) to be proved scripio vel juramento partis.
Sgottiswood, (ExniBrTION.) p. 123..
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1629. February: 14: FARQUEAR against WALLACE. |

Tax defender being called for delivery and exhibition of a bond, which was
libelled to have been put by the pursuer, and deposnatad by him in the defen-.
der’s hands to the pursuer’s use; and-the- defender- alleging, 'That the depositan
tion in his hands of the same by the pursuer, to the pursuer’s own use, could:
not be proved but by writ or oath of the- party-depositar, who was defender, or
by the oath of the party-maker of the bond: This allegeance was repelled
and the summons in that part about the depositating thereof was found pro-
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bable by witnesses, as the having, of the same, or_the lmaving of the writs in
ather such. cases- ave proheble biy- witnesses..
Iﬁzy, Cherk.
Fol. Dic. v. 2. p. 226. DPurie, p. 426

*.* Spottiswood reports this case:

Bosxre EWAR pusued: Robert Wallace for exhibition and: delivery to-
him:of & bend: made tv the:purmsuer, and: which the: pussuer: put in the' defen-

der's. handy, to be: mmde fecthcoming to the pursuer; wiensoever he should

amve:it; 'TFhe guestion: was: about the probation, that: it: was put in the defen-.

der’s. hands: by: the" pursner, which: thee defender: alleged could only be proved

wrippa wé juramento partis: The pursuer comended: it might be proved by wit--
passes,. evam as the having' of am evident is ordinarily proved by: witnessess.

THEe Lorps sustained it to be proved prout de jure..
Spottiswoed, (Lxmm:rmN )P 124,

—— - ——

1678.  Fuly 29.. BrowN against GorDON. .

I~ the action Brown against Gordon, it _being controverted, in a pursuit for
exhibition of a writ belonging to the pursuer, which the pursuer libelled was
delivered to the defender. by a third party, whether the said delivery was
probable- prout de jure, or only scripto et juramento? This deing taken to in-

terlocuter by Newton, the Lowrps found it probable: by witnesses; 13th De--

eember. 1620, E. of Rothes, No 22. p. r2273, where the contrary was found.
Founminhall_..-

———

K199, January 19:. ]bm CapmLL against Rosert Phut..

Ix an-action. of: damages. brought: by John Cadelt. against’ Johm Morthland

and John Johnstone, on account of. an alleged: libek against him, which; in
September. 1797, had appeared: in- a. newspaper: called the-Scots Chronicle, of .
which: Johnstone was-the: pmnter, and: with which, My Mosthland ' was avetred
thbﬁ yesponsibly connected, a. proof: was allowed; partly 10 order to ascertaim

the natuze of this connection..
According to the depesition-ofiome of the witnesses; Mr- Morthiand occasion
a}]y wrote. entries in the books, which,  with: other  material points; it was
expected.wauld appear from inspection: of: them. .
~ They were in passession of Robert Raul, wha; on his: examination ds-a Wiks.

ness, was required. by the pursuer: to. producs: bhcm,Nop. allow: them- to- be in..

o B

No. 168:

No 1693;

No ryou.
In-an-action

of damages,
on accountof -
an alleged 1i-
bel published .
in a news-
paper, with
which the dea.-
fender was

said to be re= -
sponsibly
connected,

the pursuer, .
with a view -~
to establish. -
this connec. -
tion, craved =
production ox.x



