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1610,  Fuly 6. ’VIR Jouwn IOHNSTON agam:t WILLIAM NAPIER

In an a&tion of a reduction of a decreet- arbxtral purfued by Mr John ]ohnﬁon
a-ainft William Napier, the  Lorps found, that 2 fubmiffion might be made to
judges, with power to them to deeide when they pleafe, and the fubmiffion to
endure as long as they will; and ficklike, albeit, the Lorbs, by their decreet, had
ordained the judges to proceed secundum. alligat:, anent probatum est; yet the
Lorps would otherways aftri@t the faid judges thereto : And laft, albeit there was
a partial decreet given of before by the fame judges, ordaining William Napiér
to pay a cextam fum of money to Nicol Edward, who was party fubmitter, which
was contrary té the laft decreet, whereby William Napier was affoilzied from all
the points of Nicol Edward’s claim, and alfo Nicol decerned to pay, to the faid
William Napier, the fum of 4000 merks; yet the Lords {uftained the faid laft

decreet.
Kerse, MS. (ARBITER.) fol. 180.

1612 _7am/er_y 31 CampBeLL against CALDER.
IN an action betwixt Colm Campbell of Clynie, and Thomas Calder, the Lorps
ﬁuund a decreet-arbitral null, becaufe it was pronounced by the overfman ante

tcmpu da_:ﬁmtum in submissione. (Sce No 55- p. 655.)
. Ker.re, MS. (ARBITERS ) fol. 182.

e —

16 30 February 25.  James Hay of Tourlands, against EarL of EcLINGTON,*

A Drerzer of fpuilzie of temds, obtained by the Earl againft James Hay>
being fufpended by him, upon a. reafon founded upon a bond of {fubmiffion, made
by the Earl to the Laird of Caprington; whereby he futbmitted to. the Laird.
Caprington, what the faid James fhould do to. him, for the faid decieet; by
-~ which bond he obliged him to abide at whatfoever Caprington: fhould decern, and

declare thereanent, the fubmiffion and bond being only fubfcribed by the Earl,

and nct by the other party nor Caprington, and having no. time therein-contained
betwixt and which the judge was helden to decern; and he having decerned by
the fpace of four years after the date of the faid bond,.at leaft the decreet pro-
duced by the fulpender in writ, being written, of that date, but proporting, that
the judge decerned the next morning, after the date-of the fubmiffion.; and that
he had intimate the fentence to the party fubmitter at that time, which he: had
then put in writ, of that date whereof it was produced; whereupon the Fark
proponing nullity, and having intented reduion upon that fame reafon of nul-
litg, viz. That it was dated after year and day ; and. that the relation. therein:
bearing it to be done dibito tempore, ought not to be refpeQted, being a. declara-

* By miftake in the Fol. Dic. the parties are named, Maswel/ againft Roger..
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tion made at that time, when the judge was funilus officio fuo, as faid is, and
when he had no power.—This allegeance and reason was rejeGed, and notwith-
flanding thereof the decreet fuftained ; for this being a bond, obliging the party
to abide at the judgment, and declaration of the perfon cholen and nominate in
his bond, and he being limited to no day betwixt and which to determine ; it
was found, That fuch bonds and fubmiffions expire not after expiring of year
and day, after the date - thereof, but that the fame laft and endure, and the
judge may make his declaration at any time, fo long as the party furvives, at
leaft at any time before hé be charged by the parties to decreet, and within a
competent {pace, as the judge fhall think reafonable to aflign after the charge.

Ad&. Nicolson &' Scat. Alt. Siuart ¢ Belshes.

Fol. Dic. v. 1. p. 50.

Clerk, Scot.
Durie, p. 495.
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1630. March 14. HerBURN against HEPBURN.

'T're brethren and fifters of umgquhile Colonel Sir John Hepburn, having fub-
mitted all queftions and rights, which they might pretend to the goods, gear, and
means of the faid umgquhile Sir John, to the Laird of Wauchtoun, and fome other
friends, wherein the fubmitters were bound, and did refer to the faids friends, to
determine what proportion of the faids goods fhould be given to George Hepburn,
the fon of the eldeft brother of the faid Sir John, which George was then in
France, the time of the making of the faid fubmiflion and bond, and did not fub-
fcribe the fame, nor none taking the burden for him ; upon the which fubmiffion
the faids friends had given their decreet-arbitral. The living brethren and fifters
of the faid Sir John being confirmed executors to him, purfue one Beaton, factor
in Paris, for payment of 20,000 pounds, addebted by him to the faid umquhile
Sir John, who fufpending upon double poinding, as being diftreft by the execu-
tors forefaids on the one part, and by the faid George, the eldeft brother’s fon, on
the other part. In this procefs the faid George allged, That thefe executors
could never be heard to claim any more of this {um controverted, but that pro-
portion thereof, which was contained in the faid decreet, following upon the faid
{fubmiffion pronounced by the faids judges : Likeds he produced both the {fubmif-
fion and decreet, pronounced by the friends conform thereto, which declares what
proportion of this fum acclaimed is due to ilk one ot the parties, beyond the
which none of them ought to be heard to acclaim any more. And the executors
anfwering, That the faid decreet-arbitral was null, becaufe it was not 'pronounced
within the year after the date of the fubmiffion ; but there were more than two
months more than a year intervening betwixt the date of the {ubmiflion and the
date of the decreet, and {o the fame could not be fcund valid in law ; efpecially-
where the fame proceeds upon an alleged fubmiflion made, giving power to the
judges to decern what proportion thould be given to George of the goods contro-
verted, which was a claufe never communed on betwixt the parties, and to whom



