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The creditor deceases. The foe who was the person substituted in the bond, being -

left executrix to her husband, confirms the said bond in testament, and regis-

ters the same at‘her own instance against the debtor, and charges him to make:

her payment. :The defender suspends, alleging, The sum being moveable,
came under testament, and so behoved to be the relict’s, as executrix, and the
charge could not be sustained at her instance, as person substitute. TaE Loxns
susta.med the charge. .. ) R
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1629. February I 3 COCHRAN against DAWLING. -

AN husband being obliged to employ 10, oco merks to has wxfe in 11ferent
~and when it was uplifted, to' employ the same again’ as commodiously as he.
might to her use; and he having employed the same, after his decease, it is
redeemed from her and his heirs by the debtor; at the time of 'which,re--
- demption, the heits being minors, and the curators offering the money to ‘the
relict to be ;mployed by herself, andoffering their cohcourse tHereto,, which
~ being refused by her, and they desiring her concourse to seek and. find.one to
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take the same for Proﬁt and she not finding any, but refusing to-meddle there-. V

with, and the minor havmg done most exact dlhgence to get employment, and
finding none till mid-term’ was past, and then being constrained. to let. it out:
for a quarter-term’s profit, and so contending that they  had: done all they
might, and which the most provident eould dp-in their own affairs, they alleged
that they could be no further obliged ; notwithstanding whereof it was found,

- albeit the contract obliged only to employ t¢ the-best.commiodity might be,

that for the bygone terms. no mere should-be asked and paid to the liferenter
but that quantity which was received for the money; but found, that in time-
coming, the heéirs remained . ever and still:obliged to the:liferenter in annual-
rent for that money, of all terms after the. térm of payméent of: the money, ‘em--
ployed by them as is above written, albeit: the heirs did- never:so great dili--
gence, and albeit they should never: get it. employed Wthh shou1d not hberate“
them thereafter. :
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1,630 f}'une 17 CR&UFORD of Carse against LUBBERLONE. .

A bond bearing the sum to be payablc at'a certam term and fanTxng fherebf

the master borrower of the sum of 500 merks from his:own tenant, by the bond

allowed to the tenant 50. merks. for the. annuah;cnt of. the said sum. out of the:
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A person in
the contract
of marriage of
his nataral
daughter, sti-
-pulated to her
a liferent
right in lands,
and took a
back-bond
from her,

She never had
obtained pos<
session ; but
her right was
preferred in
competition
with a party
&1 possession.
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readiest’ maﬂs and duty by his said tenant to his master,. and that.yearly sa
long as'the principal sum.was unpaid. The bond was found by the LORBS he~
rltable and not to pertain to the executor but to the heir. -

B Auchinleck, MS. p 146

-

1632, Fuly 17. L. AvcHiNLECK against CATHCART.

Tur deceased Lord Cathcart, in his bastard danghter’s contract of marriage,
is obliged to infeft her and her husband, during their lifetime, and their heirs,-
in some lands, wheteof the daughter sets presently a back-tack to the Lord
Cathcart, for payment of a silver duty, of which silver duty there were twenty
years paid by the father, but never got any payment from the tenants, nor out
of the said lands. The said daughter pursuing upon the infefiment granted
te her, following upon the said contract, which was a base infeftment holding
of the granter, the tenants of the lands, for payment of the mails and duties,

and they alleging them to be tenants to the L. Auchinleck, who was infeft in
the same lands by the Lord Cathcart, holing of him sicklike, and confirmed
by the King, and by virtue thereof six years in possession of the very duties of
the lands from the tenants, OCCUP]CI‘S thereof ; likeas, since the decease of the
Lord Cathcart, his author, he charged his son to enter to the superiority of
these lands, and for not doing has obtained decreet of tinsel of superiority,
whereupon’ he is infeft by the King, and in possession both real, by uplifting
from the tenants the duties, and also civil, by obtaining sentences against
them ; likeas the tenants these thirty years bypast ever since paid their duties
to the Lord Cathcart, while the L. Auchinleck acquired his right and possessi(;n

the pursuers infefiment being ever obscure and unknown, nor ever clothed
with possession ,—-—the Lorps repelled the allegeance, albeit it was also propon-
ed for Auchinleck compearing with the tenants, in respect .of the pursuer’s
right, which was anterior to the defender’s, and that the same depended upon
a contract of marriage, and that they got payment of the back-tack duty from
the Lord Cathcart, albeit they never had any other possession, either from the
tenants, or out of the lands, and albeit these ten years bypast, they had got no

“payment, and preferred her to the excipient, albeit real possessor.
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1634. Fanuary 1o. MARKLAND against THOMSON.

MarkLanD, relict of Thomson, pursues Thomson, son and executor to her
husband, for her third part of a bond of L. 1000, made by Summer, te content
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