Sser. 5. PASSIVE TITLE.. . o861

SECT V.

 _How and to whom competent to insist upon this Passive Title, "7

161 J. December 18:- ~Lorp GaIrLies against KiLPATRICK. .

Ina rcductxon pursued by the Lord Gairlies against John Kllpatnck the Lorps
tepelled an-exception, bearing, that the Lord Gairlies was heir to his. .goodsire
in the lands of Dalswinton, in respect his goodsire was infeft-as heir to his
grandsire in the said lands.

ZFiem, they repelled an exception, that the Lord Gaxrhes father was universal in-"
tromitier' with his goodsire’s goods and gear, because that éo nomine he could

- not be obliged to warrani-the heritable infeftment, no;wzthstandmg that he had

I

not an heir.. - o ‘ | -
Fol- .DZ'C. v. ‘2-; p. 43. , Kcr‘rc’ MS' ﬁl. I4 Ii :: .‘A

1630. November 20. PRIDE against THbMSON; and STEWART 4gainst STEWART.

O~k Thomson being pursucd as he1r~ of provxsmn to hcr sister, for regxstra-
tion of a bond of L. 500, made by her said umguhile sister to Thomson, her

~ brother, wherete one’called Pride-was made assignee, and who' pursued that ré-
gistration ;—the defender, who was convened as heir of provision to her sister,
" the debtor; alleging, That the general heir ought to be first called and discus-'

sed ;—this allegeance was repelled, because the cedent, who was creditor, was
that person who would have been general heir, and he compeared and Tenvui-
- ced to be heir, albeit he was that person, who, in law, would havebeen gene-
ral heir, if he had pleased to serve himself general heir to her, and assisted his

assignee .in this pursuit; so that the Lorps sustained the ‘process against the
.heir of provision. And it being further alleged, That -albeit he fenounced ‘to »

be heir, yet thereby he ought not to be free of this debt, but'the pursuit there-
fore was proper not the less against him, and not against this defendet, because
~ he had intromitted with the defunct’s goods and gear,” whereby he being ¥i-
tious intromitter, he ought to be liable to the defurict’s creditors for their’ debts;

in respect of his vice, and consequently he could pursue none other but him-

self therefore, whereby the same was confounded ;—atid the pursuer an,rwermg
That albeit a creditor have action in law against the intromitters with the
' debtor’s goods, to make him thcreby answerable to pay- the debts, yet that
ought not to be received by way of exceptlon to" allege the creditor, when he
is pursuing for his debt, to be mtr,omlttcr there-through to exclude his whole:
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-debt, albeit ‘he ‘had intromitted (Which‘ is not granted) with a small quantity,
-which could not satisfy the half of his debt ;—the Lorps found this dllegeance
-of intromission relevant, only for such quantity as the excipient would conde-

scend upon, and prove was intromitted with by the creditor, to compensate the
debt acclaimed pro tanto, and no further ; and found, that’it could not be re-
ceived thereby, to make him as a vitious infromitter liable for the whole, if

-the intromission would not extend to so much, albeit he might be pursued that

way by another creditor of the defuncts #n solidum for the whole, by way of ac-
tion, which was found ought not to be received by way of exception, See

July 21. 1630, Fairly contra Fairly, No 3. p. 3560.

Act, sz.ran. Alt_. Dunlop. Clerk, Hay.

- #¥.% Under the above case Durie has the following note :

Upon the 14th Jauuary 1632, Stuart contra Stuart, one of two daughters, on<

‘ly bairns to their father, of two sundry wives, having pursued her elder sister,
-as charged to enter heir to her father, and upon her renunciation having intent-

ed ,ﬁdjudication against her, the process of adjudication and the said decreet
were sustained, albeit the eldest sister was only called, seeing the other sister
pursuer could not pursue herself,-and she renounced to be heir also ; which was

found npon both their renunciations ; this being proponed by another creditor
of their father, who was seeking adjudication also against them, in which pro-

cess the said creditor compeared ; and -it was found, that her process should go
.en with this creditor’s pari passu. :
’ Fol. Dic. v 2. p. 44. Duric, ?- 540.

1671, Fanuary21. CAPTAIN Ramsay against WILLIAM HENDERSON.

‘CarTaiN RaMsay, as assignee constituted by Eupham Scot, to a sum of 2006
merks, addebted by umquhile Mr Charles Henderson, pursues his heir for pay-
ment, who alleged, Absolvitor, because this debt being due originally by Mr
Charles Henderson, and by the said Eupham Scot, who being vitious intro-
‘missatrix with his goods and gear, and having been assigned to this sum herself,

she became creditrix as assignee, and debitrix as vitious intromitter, e¢ confu-
sione tollitur obligatio, and this pursuer having right from her, can be in no

better case than she. It was amwen’d That itious intromission was not com-.
petent by way of defence.

Tue Lorps found that whatever might be said, if the vitious intromitter had
Peen pursuing, whether the defence might have been competent, yet found it .
not competent against the assignee, seeing the cedent was not iz campo, and
probation behoved to be used against her.

Fol. Dic. v. 2. p 44. Stair, v. 1. 2. 705



