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-some' grourd, - being alleged-against the pursuer in the principal cause ; ‘but he
pwponedrmfor thiem that ‘were called as havers in the incident, who- wbre not
obliged to answer, except the incident ‘had been wakened.” Tue Lokps would
not:gast the incident; but if the defender therein, to delay himself, would
allege ‘it ought to be wakened, they Would suffer the purseuer to do the
same. B

Spottiswood, p. 174, -

1683, | Mwmbcr 2241, Wzd:mn Wrsus agam.rt szs Kve.
N cad yam o :
P &9/ eldent dlhggnce iagaihst w:tnesses out “of thc country, after the terms,
ugon 6o days, the pnncxpal party urged the conclusxon of the incident, seeing
the whoie terms were outrun.v It was alleged by the pursuer of the mcldem;
'{hat ¢ Was c,ertamly inf orxrged that some of the thnesses were retﬂrned to
e ébuntry, and the,reforc pugh -to have. captmn agamst them, accordmg to
the orchnary form of proccss The other _party contended, That caption was
not necessary. agamst persons out of t.he ‘country 5 and except the user of the

mcrdent would gwe hlS oath that they were returned they could give no cap-:

tion. Tue Lorps gave him 20 days to use caption, in case they were returned
already, or should return thhm that space.

R Aucﬁia?éck, MS. »p.brjg;'.

3635‘ Februafy 15 . Earl of KINGHORN qgamrt SrRANG. o

ArTEr an incident is used for proving an exception, and the whole ‘terms
thetedf outrun " thé “LorDs grant no further term, but hold the cause concluded,
and give a short day to the parties to seg.the process in the Clerk’s hands, that
if the defender be to produce, he may do it in that space, at which day the
Lords will advise the process.

Auchinleck, MS. p. 174

1665. De cem!)er 15. MONTEITH agam.rt Mr ]onN ANDERSON. o
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Jdw oa fmlmmum at the instance of- Mrm‘tetth against Anderson, a reason of
payment being found relevant, Mr John produced an incident, at the first termy,
and & diligence-agdinst witnesses, for proving: the having of the writs, at the
second term,
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