No 42.
A father in-
f=ft his fon of
a firft mar-
riage, by bafe
right, referv-
ing his own
liferent. He
afterwards
infeft his fe-
cond wife by
public right,
for her future
maintenance,
She had no
conventicnal
provifion.
She was pre-
jerred,
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. SECT. VI
}\Vhet‘:her a Father’s poffeﬁion validates a bafg rigﬁf :i'nifavour of his S_oﬁ%

1634. . Yune 26. BRUCE against Duriz.

ONE Durie of Craiglafkart having infeft his fecond: wife, called Margaret
Bruce, in fome lands in liferent after his deceafe, by a public right confirmed, in
the which lands he had long before infeft his fon,, begotted of a priermarriage, i
fee, by a bafe right, referving his own liferent : After the ‘hutband’s:deceafe, at
the next term, the relict purfues the tenants for the mails and duties of the land ;
the fon compearing, and by virtue of his prior right claiming preference: Tug .
Lorps repelled this allegeance, and preferred the reli®, whofe right being public,
and.the fon’s right being but bafe, albeit prior, yet not being clothed with poflef-
fion, nor no deed done, nor no diligence to appretiend poffeffion, it was not found
to be of force, to hinder the effe® of the pofterior public right, granted by the.
hufbhand to the wife, for her liferent and fuftentation ; albeit ttie foni alleged, That
he could not have done diligence to get pofleflion, before his father’s deceafe,
who was liferenter, who died but at the term immediately before this purfuit, in
which purfuit, he now timeoufly compeared to ‘elaim the benefit of his right ;-
which was not refpected but repelled. R o

Fuly r.—In this purfuit, mentioned before upen the 26th of Jone 1634, for
mails and duties of the lands of Badrig, at the inflance of- Margaret Bfuce; reli&t
of umquhile George Durie, whq was mfeft them’i‘n»in lifef'emt‘by her faid umgquhile
hufband, holden of the fuperior; and James Durie fon toithe fajd umquhile George
of a prior marriage, compearing and alleging, ‘that fhe had 1o i-fght thereto, but
he ought to be antwered of the duties of the faid lands ; becaufe the faid umgquhile
George, his father, long before the purfuer’s right, had infeft his umquhile meo-
ther in liferent, and umquhile John Durie, eldeft fon procreate betwixt them, in
fee in thefe }ands, te which John is heir, referving alfo the father’s liferent,
whereby he has the better right ; and albeit it was but a bafe infeftment, yet
feeing the father’s poffeffion and the mother’s was continued, fo long as they liv-
ed together, whofe liferent is alfo conflitute by that fame infeftment of fee, their
poffeffion muft be repute his: Likeas, this purfuer’s right is but a poor and ﬁaked
donation by the hufband to the fecond wife, having no preceding neceflary caufe
which might have produced that effe@ ; and albeit public, yet being pofterior tc;
his, & sine causa, and never clad with poffeflion year and day, as is required by
the act of Parliement, Ja. 5. amuo 1 540; therefore he ought to be preterred
This allegeance was repelled, and the prifue:’s right, albeit poflerior, was pref‘er:
red, feeing the hufband had provided her to no other means whereby to live, he
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being obliged by het contract of marriage, to as great provifion as the avail of
thefe lands yearly extended to;” which not being done, the Leorbs fuffained this
infeftment, feeing the had nothing for her provifion but the fame : And it was
not refpected that her infeftment had no relation of being made for implement
of her contra& of marriage, nor made mention thereof, ' ‘

AQ&. Bruee. Alt.. Nicolson. Clerk, Hay,

1635, Fuly 1. Lo, CRAIGHALL qgaiist BoTawELL, .

Tue Lo. Craighall purfues redia&ion‘ag‘ainﬁ Mr Adam Bothwell and his ﬁm,
and Mr Adam having infeft his.fon, being then an infant, in.his lands of %
with refervation: of his' own liferent, by a bafe infeftmeent to be holdén: of the:

granter ; and fo the father continuing in pofleflion-of the lands, while thereafter
that he fells the fame to the Lo. Craighall, bya public infeftment, to be holden

of the fuperior, by virtue whereof the Lo. Graighall-beeame year and day in pof- -

feflion of thie faid lands ; 'upen which public mfefiment, fo-clothed with poffeffion

year and day, he .intents reduction of the faid prior bafe infeftment, upon - the :

reafon of the ac of Parliament, Ja. 5..ann0 1540, Par. 7. cap: 105. which annuls

bafe infeftments, where there-is.a public right-made to one for onerous caufes, -

and which'is clothed with pofleflion: yearand-day, as faid is; albeit potterior to
the faid prior-bafe right, made by the father to the fon ; which reafon. being re-
ferred to the Lorps (the party being abfent) and the: production “being: futisfied

by the purfuer’s felf; the reafon was found relevant, and-the refervation of the :
father’s liferent contained in she'infeftment granted to the fon, and the father’s -
poffeffion according thereto; was found 1o poffefion; to warrant that right made -
to'the fon, as'if the fon's right"and- infeftment had been thereby clothed with
poffeffion ; but the public infeftment was fuftained ;. and alo becaufe this adtion
was both a reduction and improbation, and that the purfier fatisfied the' prodiic.
tion in the reduclion, by production of an-extra® of the writ called for to be -
reduced, which was enough, {fo far.as concerned the redu@ion hibelled’;. and that.

the purfuer infifted for production of the principal writ itfelf, and for improbati¢n .

of the fame :—THe Lorps, in refpect the principal was not produced; to fatisfy

the improbation, decerned the fame to make no faith, for not preda Qion 3 which -
certification the Lorps found ought to be granted, albeit the extra® was produ-
ced by the purfuer’s felf quoad redutionem, and that he acquiefced therewith in

Fol. Die. v. 1. p. 90.  Durie, p. 52%, 722.-
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of his father,
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ficient.

the redudion, the production whereof was found no impediment to flay the certi- -

fication againft the principal of that fame extra&t quoad improbationem ; and there- .
fore it was decerned to make no faith. The like reafon of redu@ion was found

relevant betwixt Cant contra L. Lawrilton. See Proczss.

Alt. Absent. Clerk, Scot. -

A& Advoeatus, present. ’
Fol. Dic.v. 1. p. 9o. Durie, p. 772,



