
ASSIGNATION.

1632. JNlY 25. A. against B.

A BLNK aflignation delivered to a party, infers not that it was delivered for
the behoof of the receiver, except it be proven that it was delivered to that ef.
fed ; although that a number of the LORDS thought, that the delivery to the
party was fufficient, and ought to be underflood it was given to be filled up, at
the receiver's pleafure and for his behoof.

Balmanno, MW. (ASSIGNATION.) P. 14.

1634. _7anuary 9. KNows against E. of MARR.

THE Earl of Marr being addebted to Michael Elphingfon the fum of 7000
merks, by two heritable bonds, which were apprifed from the faid Michael, by
James Knows affignee conflitute, by two of Michael's creditors:. The Earl of
Marr is purfued by the faid James apprifer, to make the faid fums furthcoming.
-In the adion compears Thomas Bruce, provoft of Stirling, for his intereft, and'
alleges the faid fum hould be made furthcoming to him, becaufe he was made
affignee to the faid fums, by the faid Michael, and his affignation intimate, be-
fore any denunciation ufed by the comprifer.-To which it was replied, That the
affignation was null, becaufe it was offered to be proven, that notwitliftanding of
the aflignation, the cedent was in poffeffion in uplifting the annualrents diverfe
times after the date of the faid pretended affignation; and that Thomas Bruce
himfelf had taken a fadory fince the faid affignation, from the faid Michael; and
as fador, had given difcharges to the Earl of the annualrent; whereby he had
paft from the affignation.-To which it was answered That the aflignee had
given no difcharges as fador, after the intimation of his affignation; and what
he did before, cannot prejudge him; becaufe his afignation was no perfed right,
befbre it was intimate; but after the intimation became perfe.-To which is was
replied, That the acceptance of a fadory annihilated the affignation, and ex-
tinguifhed the fame, and the pofterior intimation could not make non ens to revive;
which reply the Loans found relevant.

.Balmanno, (ASSIGNATION.) p. L4.

z635. December 8. Mua against CALDER.

UMnuIL Henry Hunter was addebted to Thomas Barber -in 300 merks: This
Henry having left behind him only one daughter, that lived not long after, his
means fell to two fifters, Janet. and Beffie Hunters. John Muir, who married
Janet, paid the fum to Thomas Barber, and took affignation of it in the Laird of
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'8 32 ASSIGNATION.

S19 Annilloun's name. John Muir of Anniiloun, the affigncy's flon, fought to lav
this bond transferrectagainif Richard Calder, grandchild to Beflie Hunter, the
other fifter, and who had fer; ed himfelf heir to the faid Hcnry Hunter his gland
mother's brother. Alleg.d, No transferring; becaufe offers to prove, that the faid
bond was paid by John Muir, buihand to Janet; which John was debtor of the
faid fum, in fo far as he having married the Iaid Henry's fifter, and apparent
heir portioner, did intromit with his goods and heirfhip, and difponed certain of
his lands and heritages, the price whereof, with the goods intromitted with by
him, will be more than the bond libelled. Replied, That this ought to be repel-
led ; becaufe, any payment made by John Muir was not to the effec Henry his
heir fhould be liberate, but rather to burden him ; for he, feeing that he was fuch
a pirty as might be burdened with the payment of the faid bond, made payment
of it, and took affignation in Anniloun's name, that he might lay it on upon the
heir again, which \vas very lawful for him to do ; fo that it was not solutio, but
rather nomink emptio : And as to his intromilion, it was with his own goods be-
longing to.him jure manrii; and although they came to him by his wife, yet he
was not bound for that to undergo all her debts ; and. that although, perhaps,
if he had been convened for it in his own time, he would have been found iable
to it ; yet, now he being dead, his intereft ceafing, (feeing he was only conveen-
able pro interesse et non principaliter), the allegeance muff be repelled fpecially in
conlideration of the afligney, who being a fingular fucceffor, cannot be obliged to
pay this, whatever might have been faid againft the cedent. Duplied, The affig-
ney can be in no better cafe than the cedent; and if the cedent's own name had
been in the afignation, no qucftion but it had been unprofitable to him, even fo
muff it be where he borrowed another's. And it is moft ieafonable, that, this
bond being paid out of the debtor's own gear, his heir fhould not be burdened
with it again ; and that the purfuer's cedent having reaped the benefit, thould
be liable to the burdens, qia quem .sequuntyr commoda cundemi sequz db kh et in-

ommoda. TH LORDs found the allegeance relevant.
Spottifwood, (ASSIGNATION.) p. 22.

i666. December 7. MONTEITH qIainrt E. CALENDER and GLORrT.
No 20.

T Laird of Parkley Hamilton as principal, and Hamilton of Kinglaflie. and"ion takeni
nk e certain others, his friends, as cautioners, being debtors in two bonds: Kinglamle,

in conlideration that Parkley had difponed to him a right of wadlet which he had
lab to to the lands of Touch, by a contrad, did oblige himfelf to. fatisfy and payv the

ev~ery exep
tionsat fums contained in the faids bonds; and to procure difcharges from the creditors
"i to Parkley and his cairtioners: Ard- adpverhekf hin 'aid the faid firn?, he

I-lie cLetnt. ldn ttk ie ao sp - Idid not take difcharges, lhbt afignations to thk fidi boids, which h" filled up in
the_ name of Sir 'ungoltirling of Gloret, Iri4 6wifcreditor; who did thereupoi
arreJ,! a l ft due by the-Earl of eThfl~rr itt 8i1 - Th reafter Captain Mon




