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1032, Fuly 23, A. against B.

A srang aflignation delivered to a party, infers not that it was delivered for
the behoof of the recetver, except it be proven that it was delivered to that ef-
tect ; although that a number of the Lorps thought, that the delivery to the
party was {uflicient, and ought to be underftood it was given to be filled up, at
the receiver’s pleafure and for his behoof.

Balmanno, MS. (ASSIGNATION.) p. I4.

1634.  Fanuary 9. Krows against E. of Marr.

THE Farl of Marr being addebted to Michael Elphingiton the fum of %000
merks, by two heritable bonds, which were apprifed from the faid Michael, by
James Knows affignee conflitute, by two of Michael’s creditors: The Earl of
Marr is purfued by the faid James apprifer, to make the faid fums furthcoming..
—In the a&tion compears Thomas Bruce, provoft of Stirling, for his intereft, and’

alleges the faid fum fhould be made furthcoming to him, becaufe he was made

aflignee to the faid fums, by the faid Michael, and his aflignation intimate, be-
fore any denunciation ufed by the comprifer.—To which it was replied; That the
affignation was null, becaufe it was offered to. be proven, that notwithftanding of
the aflignation; the cedent was in pofleffion in uplifting the annualrents diverfe
times after the date of the faid pretended aflignation; and that Thomas Bruce
himfelf had taken a factory fince the faid affignation, from the faid Michael ; and
as factor, had given difcharges to the Earl of the annualrent; whereby he had
paft from the aflignatiom.—7To which it was answered; That the aflignee had
given no difcharges as fator, after the intimation of his aflignation; and what
he did before, cannot prejudge him; becaufe his affignation’was no perfect right;,
before it was intimate; but after the intimation became perfect..—To which is was
replied, That the acceptance of a fattory annihilated. the affignation, and ex-
tinguifhed the fame, and the pofterior intimation could not make zon ens to revive ;
which reply the Lorps found relevant.
Balmanno, (AsSIGNATION.) p. I4.

——

1635. December 8. Mur against CALDER.

Umequnir Henry Hunter was-addebted to. Thomas Barber.in 300 merks: This
Henry having left behind him only one daughter, that-lived pot long after, his
means fell to two fifters, Janet. and Beffie Hunters. John Muir, who married
Janet, paid the fum to Thomas Barber, and took affignation of it m the Laird of
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Anniftoun’s name.  Jobn Muir of Anniftoun, the afligney’s fon, fought to have
this bond transferref againfl Richard Calder, grandchild to Beflie Hunter, the
other fifter, and who had ferved himfelf heir to the faid Henry Hunter his giand.
mother’s brother. Alleged, No transferring 3 becaufe offers to prove, that the faid
bond was paid by John Muir, huiband to Janet; which John was debtor of the
faid fum, in fo far-as he having married the faid Henry’s fifter; and apparent
heir portioner, did intromit with his goods and heir{hip, and difponed certain of
his lands and hentages, the price whereof, with the geods intromitted with by
him, will be more than the bond libelled.  Replicd, That this ought to be repel-
led ; becaufe, any payment made by John Muir was not to the eflect Heury his
heir thould be liberate, but rather to barden him j for he, feeing that he was fuch
a party as might be burdened with the payment of the faid bond, made payment
of it, and took aflignatien in Anniftoun’s name, that he might lay it on upon the
hetr again, which was very lawtul for him to do; {o that it was not solutio, but
vather mominis emptio © And as to his intromiflion, it was with his own goods be-
longing to him jure mariti; and although they came to him by his wife, yet he
was not bound for that to undergo all her debts; and.that although, pellnys

Aif he had been convened for it in his own time, he would have been found hable

to it ; yet, now he beiug dead, his intereft ceafing, ({ceing he was only conveen-
able p;o inferesse et non principaliter), the allegeance muft be repelled fpecially in
confideration of the afligney, who being a fingular fucceflor, cannot be obliged to
pay this, whatever might have been faid againft the cedent. Duplied, The affig-
ney can be in no better cafe than the cedent ; ; and if the cedent’s own name had

been in the aflignation, no queftion but it had been unpl_oﬁtuble to him, even {o
mutt it be where he borrowed another’s.  And it is moft 1eafonable, that, this
bond being paid out of the debtor’s own gear, his heir fhould not be burdened
with it again ; and that the purfuer’s cedent In\mg reaped the benefit, fhoull
be liable to the burdens, guia quem sequuntur commoda cundem sequi debeit et m-
commoda. Vue Lorps found the allebwncc relevant.

- Spattiswood, (ASSIG\*ATIO\' ) p 22.
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1666, December 7. MoxTEITH ayainst E. CaLexper and GLORET.

Tue Laird of Parkley Hamilton as principal, and Hamilton of Kinglafiie, and
certain others, his friends, as cautioners,” betng debtors in two bonds: Kinglaille,
in confideration that Parkley had difponed to him a right of wadiet which he had
to the lands of Touch, by a contract, did oblige himfelf to. fatisty and pay the
fums contained in the faids bonds; and to procure difcharges from the uccutom
to Parkley and his caationers : And nevertheléfS having - paid “the faid fums; Le
did not take difclnrs‘;ps ‘but aflignations to the faids bonds, which he filled up in
the name of Sir mgo"}hrhnw of Gloret, Iris gwir’ credltor ; who did thereupon
aret @ fam due by the Tl of Callendis t Birldéy - Thereafter Captain Mon-





