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A hufband
not having
claimed his
right of cour.
tely daring
his life; his
executors
could not
claim it in
prejudice of a
" fingular fuc-
ceffor from
the heir of
the heirefs.
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Lorps found this defence fuflicient to exclude the purfuer from feeking of thefe
bygone duties, which were intromitted with by the defender by warrant of the
father, he being in law adminiitrator to his fon, who was minor all the years
libelled, and was minor the time of the acquiring of the right to the lands libel-
led ; fo that thefe being fructus preateriti & percepti, & bona fide consumpti, and
not interrupted before the uplifting thereof ; Tue Lorps found, the defender

ought to be afloilzied from bygones.

A&, Clerk, Gibson.
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I'al. Dic. v. 1. p. 1082 Durie, p. 481.
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1636.  Fanuary 19. MCauLa ggainst WaTsoN. |

Tue hufband of an heretrix of a tenement of fand in Edinburgh, who, furviv-
ing his wife, had the right and benefit of curiality competent to him, and who
furvived his wife 30 years after her deceafe, during all which time he never
claimed the benefit of his curiality, but was filent ; after his deceafe the execu-
tor confirmed to him purfuing M‘Caura, who had bought the land from the
heir of the heretrix, and who all this time had, by virtue of his right forefaid, in-

tromitted with the mails of the faid land, for refunding of the mails fo intromit.

ted with by him ; and he alleging, that the curiality never being fought by the
hufband, during the fpace forefaid of 30 years at leaft, which {pace he outlived
after his wife’s deceafe ; it muft be prefumed théreby in law, that he zacite had
renounced and quitted that benefit, and that the faids bygone mails being fruc-

tus bona fide percepti &3 consumpti, by virtue of a right never interrupted by the

hufband’s felf ; therefore the fame cannot be craved by any, as either heir or

~executor to him ; his right being only a perfonal privilege, competent allenarly
to himfelf to have fought it, if he pleafed, and not having done it, it muft ex-

pire with himfelf: even as if a lady tercer, who had right to claim her terce, if
the had deceafed, never having fought it, not being ferved or kenned thereto, her

-executors or heirs could never have right after her deceafe to claim the fame.
And the other party answering, that this was fuch a right competent to the

hufband, that needed no other title or declarator, but belonged to him Aoc
nomine, as hufband, and fo being his properly, it muft pertain to his executors,

-even as the duties owing to a liferenter pertain after the .liferenter’s deceafe to
the liferenter’s executors, which muft be alike here, the hufband being a life-

renter by the law of Scotland without any other title : and the living of the
hufband fo long, and not claiming the fame, could not have prejudged himfelf
if he had claimed it in any year before his deceafe, for all the bygones 'W’here:

" with he had intromitt\ed,,_vto feek the years preceding, and fo it muft be alfo pro--
_per to his executors as to himfelf; and the fimilitude of a terce holds not, be-
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¢qufe the lady, who might prétend thie right, never being feived: nor kenned;
would not have had riglit in her own time to purfue therefor hetfelf, and far
lefs her ‘executors could do the fame, feeing there is required a brief out of the
Changellary, and a kenning by the Sheriff for her title; but here there is no
neceflity of a title, but only that.he was hufband, and for the hufband’s ceffation
he was all that {pace out of the country. Twe Lorps fourid the allegeance rele-
vant, notwithftanding of this reply ; for they found, that this courtefy being a
benefit competent to the hufband, whe fought net the fame, conform to the law
and confuetude of this realm, therefore his executors could not feek the fame,
efpecially after {o long a time, where the mails of the houfe libelled were uplifted
and {pent, by virtue of an heritable title, never mterrupted within the {pace of
the years acclaimed, and therefore aﬂ'oﬂfmed ~ -

Ad&. Stuart & Sandz/ami.r. Alt. Nzcal:on & M Gl ’ Clerk, Gibson.
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1637 March az. Lapy Manpexstoun dgainst L. ReNtoun.

, LADY MAND’ERSTOUN bemg provlded by her hu{band in her contra& of mar-
riage, to her liferent of fome teinds, whereof' the rxght was in her hufband’
perfon for long fpaces to run, and bemg lawfully divorced from him, fhe pur—
fues the Laird of Rentoun for paymcnﬁ of the dutles of the faid temds of all
years fince her dlvorcement viz. by the fpace of threc or four years by-paﬂ:
whereto: fhe acclaimed nght as- if her hufband were natufally dead: And Ren-
toun alleging, That he had lawfully comprlfed her hu{band’s ught of - thefe
teinds, albeit after the contrq,& of marriage; yet, before the divorcement, in re-
fpect whereof he brulkmg by v1rtue of his pubhc ngh‘c; bona Jide fecit fruflus
- perceptos et consumptos sues : lHE Lorps found thls allegeance relevant, to
import liberation to him from thefe bygone yeats a,cc;lalmed notw1thﬁandmg
that the purfuer s nght was, by virtue of a precedmg contra& of marnage
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Founp, that an heir purfuing a procefs of aliment againft his mother liferen-
trix, will get nothing modified for the years preceding the fommons, the defen-
der having dona fide confumed her whole annuity, thefe years; and the life.
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A lady was
provided by
her contraét
of marriage
to the leercnt
of teinds.
Having
divorced her
hufband, the
claimed. from
a creditor. . .
who polleffed
by.apprifing.
As tobygoney
he was found
in bome fide,
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