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1636. }'mte 28 Maxwux. agazmt MAXWELI:. S = N )
> S 0 32+ -~
} 'VIAXWELL of Orchardton bemg mfeﬁ in the mlll of ‘Drumdenan with the In :bl;:??:::d'
~ astricted multures thereof, pursues ‘another Maxwell for payment of -the quanti- . maltures, this
.ty of dry multures, used to be paid yearly, ‘before the ‘crops and years 1634 ~ SReepton
and 1635, now acclaimed -by this pursuit ; and the other defendmg with 2 :’;‘e“;ftzegg‘::?
prior infeftment of his lands cuw mo/endinis, aniemeor tothe pursuer’s right; by  had a prior
. virtue whereof, he alleged himself and his lands to be free of that servitude and ',’,iff,?,,‘:’,ﬁ:},w
. asmcﬁon -and the pursuer repl_r/mg, that he ought not Hiow t6 be put to dispute becauee the,

- upon’ prxonty, ‘or posteriority. oF his right, in respect,’ that ‘conform to -his in- A Rad 40 years
 feftment foresaid of the mills, cum astrictis mylturis of theldndyof Dmmdenan, © PossessiOn.
per ‘expressum, he has ‘been'in use these 40 years by past to up- “lift from these
defenders; and they. have. bﬁcn in use to pay to him, the Axy multure now ac-
claimed, as astricted to his mzlls ; so that in this possessory judgment, he ought
to be continued in his possessron " and when the defender shall pursue by any
ordmary pursuxt, for’ exeemmg of him from that servxtude, he shall answer
 thereto, as- accords:  And 2do, he replied, That. he had recovered “séntences-

. against these same defenders, for payment of these duties of other yeafs, pre—
ceding the years libelled, and- payment confo«rm thereto.. ” “ThE La&ns found”
both these replies, and ik one of them mpwaam, r,elev.*nt in th;s Judgmeng
possessory, being proved,, or any of the same, 1o to make -the defenders subject
in these duties libelled, thhout prejudice to the defender, to pursy by reduca-
tion or declarator, or any o&hen legal manner, any-action whmcby tq fwc bu-n-»

* self of thls servitude, as a_ccords of the ldw. o | -
Act Gimoar.. Alt. . b lerk Hay

Fol. Dze‘, v. 2. p -9t Darie, p 8:0.-
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2636. _‘ﬁme 28. EARL of Emwr. against ‘I‘Acxsmzu of Temd-Sﬁqaves. o 'Nb\‘g;;;, -
: A right ac~

“THE Earl of Errol as- Tackgmaﬂ of the teind-sheaves ef | pupmiag; uired ’g;;“ ;
apmlme against Gerdon: of - : , and he ‘defending. thh Fs nght of 3 .“temds,f’w;l%f
-tack set to Gordon of Pitlurg long antérior to' the pussuei’s {ack,\and by wig~ - :z:,‘}ﬁ?;f,‘” ,
“tue thereof’; all:gmg, That the right of that tack, which: was now assggmd to. «:ii‘f!giﬁﬁ“

the: exmpaent .and by virtue whereof he was in possession, eught to defend hig atenantin .

against the spuilzie intenied -upon-a tack, long posterior to the excipieat’s e f}?ﬁ?ﬁﬁé

thor’s tack ; and the pursuer replying, That he by virtwe of bis tack, he was-in. ;’frl:&‘:fb;h"

 possession of the teinds hbelled, diverse years preceding the years libelled ; like- prior ia date,
- as, he has recovered sentence agamst the defender’s author, for spoliation ofsthe - - -

said’ teinds,” diverse, years precedmg the said years-libelled, and. payment- o -

form: thereto ; so that in this possessory judgment, the defender cannot obtm&e

the said anterior ta o this’ pursuer’s tack, which is clothed with twénty years-

; contmual possessmn THE Lorps repelled. the exception, in re9pect of the fones
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No 36.
A possessory
judgment by
‘several years
possession,

- was,found

comperent in
~ the case of
* stipend.

w640 ' POSSESSORY JUDGMENT. Sect. 5.

-said reply and possession, which they admitted in this Judgmcnt possessory,

W1thout prejudice to the defender to reduce upon his apteriority, prout de jure.

Act. Styart Es’ Hay: ' Alt. Burnet. Clerk, Hay.
P ' * Wol. Dic. v. 2. p. 9o. Durie, p. 810.
. - o ) . e ‘

1636. Yu%y 13.  Bisuor «of EDINBURGH against BRdWN. .

A TACK of temds from an abbot, there having 40 years possession ensued
upon it, found sufficient to defend agamst a spullme pursued by the txtular, rg-
serving reduction as accords. . i -

; o - Fol. Dic. v. 2. p. go. Durie.

*x* This case is No 39. p. 2719, voce COMPETENT.
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66 5. Novem?Jer 2 5 Mr JAMES PerER agaz:nrt Joux MITCHELSON.

Mr ]AMES PETER minister of Terregh; pursues Mitchelson for a part of his
stipend, due out of the defender’s lands ; whao alleged no process, till the pur-

suer produced a title to the defender’s teinds, seeing he broke them by a tack.

It was replied, he oﬁ"ered him to prove seven years possession, as a part of

‘the stipénd of Tertegh ; :

Whlch the Lorps sustained without any title of posscsswn.
< - Fol, Dic. v.-2: p. 90. WStair, v. 1. p 314

1672; Decc’mﬁer 6. JonN VEATGH‘ against Wb;DDER}.IE.

Tue kivk of Westruther bemg elccled in anng 1650, there was a ]ocallty
not only out of the teinds, but by 2 bond of the heritors s6 much localled up-
on their stock. The 'minister was accordmgly in possession, till of late that
Wedderlié one “of the hcntors suspends on this reason, that there was no de-
creet of locahty proc’fuced but only letters of hornmg It was answered, That
ministers being in possession of their stipends for the space of seven years, have
the benefit of a possessory judgment, because ordmarrly they have no writs,

but use of payment of their stipends, and any writs thelr predecessors had, are

oramarlly between hands lost ; ‘and this decreet of locahty had been lost, but
the letters of horning contain the whole tenor of it. It was rcplzed that in,

- strpends constltuted in.teinds, which are ordinary, much might be ycrlded to

the m1msters, but when it affects the stock, as to that they have N0 pri-
;uiegc. '



