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2170 CHARGE TO ENTER HEIR.

of his, the phir'suit whereof cannot be sustdined, as when thé apparent heir to the:
vassal deceased is convened fof his owit thaitiage ; for in that case, he cannet be
othiérvise canvéned, seeing if he had been éntéted of infeft before the other vassal’s
decease, his marriage Would not have fallen; but now the appatait heéir being dedd
unentered, and yet his marriage craved, tHe’ process cannot bé sustainéd therefor
against none, but some called to repréesent him, either as heéir, or charged to enter
heir ; seeing the defender, who is convened as apparent heir, his own marriage
is not craved, but the marriage of the othér apparent heir decéased.—TruE Lorbs
repelled this allegeance, and sustained the transferring, and process pursued
thereupon, against the said apparent heir, without necessity that he should be-
either heir, or charged to enter heir to that apparent heir, whose marriage was
sought ; in respect that this pursuit was real against the ground, and that the
pursuer sought no personal action, nor execution thereupon against the defender,.
but past therefrom. See PersowNan and REear.

Act. Advacatus & Craig, Alt. Nivolion & Heriars Clerk,. Giban..
Fol. Dic. v. 1. p. 130. Durie, p. 778,

1638. December 11. FinvasoN against WEMYSS..

Tue lands of being wadset to Alexander Wemyss and’ Mr John.
Wemyss, undeér reversion ; which reversion being comprised by Alexander ¥in-
lason, ereditor to. him who gave: the wadset ; whereupon. order of redemption be-
ing used ‘against the said umquhile Alexander Wemyss in his own hifetime ; who
deceasing before declarator, thereafter summons and declarator of redemption
is raised against the eldest son, and apparent heir of the said umquhile Alexan-
der Wemyss, upon the same order used against umquhile Alexander, before his
decease ; wherein the defender compearing, alfeged, "Fhat this order could not
be sustained and used against Alexander, who is how dead, to.be declared a-

gainst his apparent heir, against whom. it was not used, bat that he ought to be
of new warned, and ought to be charged to: enter heir to his father for that ef-

fect.

Tre Lorps. repelled this allegeance, and found, That the order used

‘against the fatlier, who was dead since the using thereof, might be lawfully cray-.

ed to be declared against his apparent heir; -and -that there was no necessity of
any new order to be used against him, or that he needed to be charged to enter
heir, seeing redemptions might be used from apparent heirs. Ttem, The order
being quarrelled, because it was not used conform to the order agreed upon, and
prescribed in the reversion, which appomted premonition to be made at the pa-

rish church upon a Sunday before noon, in time of Divine service, and that the

reversion should then there be read ; and the other réplying, That he had done
more ; for that clause being appointed only, that the party might be certiorate
of the deducing of the order, he had made him more certain, by premonishing
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him personslly apprehended, which was a more assured way of kaowledge than
if /it had been done at the kirk. This allegeance was also repelled, in respect
of the personal premonition ; néither was it respected, that the defender alleged,
that reversions are stricti juris, and that conditions agreed upon hetwixt parties
ought not to be changed ; and 3dly, It being alleged, That the order could
not he sustained, because it was not used hy a procurator, haying power of the
party to use the order, as is ever observed in all the like cases; but it js only
used by a messepger, by virtue of the Lords’ letters, passing upos a hill given
in to the Lords, at the instance of the party who comprised, whereby he cray-
ed warrant to the meseenger, to make the said premonition, and use the said or-
der ; which being sought by the party, and granted by the Lords, is against all
form and practice, and ought not to be sustained, but must be done poriculo
impetrantis ;——LTHE Lorns also repelled this allegeance, in respect the party
ratified and approved the order, and allowed the.same : And the Losps found,
That they would not cast ner avert the order for this alleged defect, nor for any
other of the alleged defects in the foresaid allegeances; but this is not in use to
be done in redemptions, and 1 remember not of any other ,used in this manner.
See REDEM?TION ~—~DEATH.

Act. Nicokon & Sibbald. Alt. Rollock.

Fol. Dic. v. 1. p. 130.

© Clerk, Gibson,
Durze, p 866
1667. Fanuary 2. OLipHANT agaiest -HamiztoN of Kilpoty.

WirLiam Ouresant having obtained a decreet for poinding of the ground a-
gainst Hamiton, he suspends on this reason, That he was neither decerned as

heir, nor possessor, ’out as apparent hexr to the heritor, and 3 was never charged to

enter heir.’
The Lorps repelled the reason, and found this action, bemg real, was compe-
'tcnt agamst the apparent heir withoyt a charge.

Fol, ch v. L p. 130 S;gzr, v. I. p. 422.

'1667.' 71271& 26. Mr D_ﬁz}p DEwa,R a,ga;mz PaTERSON.

Mz Davip DEwar pursues 4 transference of a count and reckoning which
formerly was depending betwixt him and umquhile Henry Paterson, and craves
it may be transferred against Henry the heir, and proceed where i it left.—1It was
allegéd for the defender, absolvitor, beCause the citation was given before year
and day, after the defunet’s death, contrary to the ' defender’s privilege of his
antus deliberandi, by which he hath inducias legales, and cannet be forced to
-own or repudiate the heritage.—The ‘pursuer answered, ﬁm‘ That annus deli-
-bérandi is only competent, where ‘the apparent heir is charged 'to enter hcir
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