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- 661, 7@@#1& ‘e QoM SRt Betwisit Telfer, Maxtoh, and Cuhmhgham,
taentiotibd fone: 4Gtly Whefd Talfer Wab prefeired to the stock of the sufi con-
signediforithEredentptiat 6@ the wadsét in guéstior, it wis- further alleped for
" Mastoty That he tught ¢ Tidve'd share of the stock, Because heé produced & mu--

-¢1i8] Bond bewwixt hifself and Williata Clerk, Telfer's author, who, apprised -
the wadset, Whereby they wm% Gbl:ged to tommufricaté the pi'oﬁt that should -
weerescé o them by their actions intented, dnd to be ifitented upon theit righit
of John Kéf - the common debtor’s lands, without opposiitg, one ahother upon
theit several apprisings: Telfér answered non relbodt against hxm who was 3 §in-
‘gular sitéeessor, this being but 4 personal bond of his author, and cotild not af-
feet his réal right of apptising. It was answered for Maxton, First, Albeit ap-
prisings and infeftténts théréupon be real rights in some respect, yet in many
others, they Wéré only atéounted ds personal rights, at ltast mxght be taken
aiay by personal deeds; as by intromission with the ihails and duties of the -

apprised lands; or by payment of the sums therein cofitained, whicli would be

valid against %iﬂgular strccessors, without necessity of any ¢consignation. It was
envwered for Telfer, That thiis is by reason of the act 1621, cap. 6. de- .
clatirig apprisings sattsﬁable‘ by intromission with the mails and duties, and so
te exXpifé: ipso faclo, but carinot be stretched b‘éyohd the tenar of that statute -
contraty to the nature’ of réal rights. Tre LORDS fepelled the allegeance fot
Maxton upon the bohd for comniunication, which d@id not- affect singulat. suc-
cessors. It was further glleged, That this mutual bonid was homologated by
Telfet in so Far as he had concurred in all pufsuits with .Maxton confoim to the -
tenor of the said bond, and had uplifted the mails and duties accordingly. It
was: answered For Telfer, non velevat to infer homologition,. seeing these. deeds -
are not relative to any suéh’ personal bend,” which Telfer never knew, and -
therefore could not homclo‘ga*t’e‘;«whereupon._TeIfef"s vath was ,taken,:.if he
knew the same, who denied ; and thereupon the allegeance was. repelled. .
Maxton farther alleged, That albeit there had been no more but the concurrence -
judicially, it was sufficient to commuricate the. appritings. It .was answered
for Telfer, non relevat, unless the coacarrence had borne expressly, ¢ to com-
< .municate’ for the concurrence enly.to exclude third parties would never in- .
fer the same.

Te Lorps repelled Maxton’s allegeances, and -adhered to -their first ihters .
locutor.  See PErRSONAL AND REAL.—SURROGATUM. -

Fol. Dic. v. 1. p. 378. Stairy v 1. p. 47. &-51,

1661 July 24. . Tuomas JACK agaz'mt-fmnxs .

- Tromas Jack pursues ——— dedes alkgmg, That Fiddes having given -
him in custody the sum of 5c0-merks in anno 1650, by a tieket produced, bear,.
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ing, ¢ to be kept by him with his own, upon the deponer’s hazard ;' and that
the pursuer for his security, did thereafter go to Dundee and took his goods

SeeT. 4

thither, where he lost the said sum and all his other goods, by the English

taking the town by storm and plundering it; yet Fiddes convened him before the
English officers at Leith, whe most unjustly decerned him to pay the sum, and.
put him in prison till he was forced to give bond for it, and thereafter paid it
unto this defender his assignee, who concurred with him and knew the whole
matter; and now craved repetition condictione indebiti. The defender alleged ab-

-solvitor, because the pursuer made voluntary payment, and so homologated the

decreet, and never questioned the same till now. The pursuer answered, it
was no homologation nor voluntary, he being compelled to grant:it, and ex-
pected no remeid from the English Judges, with whom the .officers had so great
power ; neither could this be counted any transaction, seeing the whole sum
was paid, nor any voluntary consent nor homologation, “being to shun the ha-
zard of law; so that though that these officers had been a judicature, if in obe-
dience to their sentence, he had paid, and after had reduced the sentence, he
might have repeated what he paid, much more when they had no colour of
authority. Tusg Lorps repelled the defence of homologation. It was fur-
ther alleged for the defender, absolvitor, because he offered him to prove, he
required his money from the pursuer, before he went to Dundee, and got not
the same; and it was his fauit he took it to Dundee, being a place of hazard.
The pursuer replied, That after the said requisition, he made offer of the mo-
ney, and Iiddes would not receive the same, but continued it upon his hazard
as it was before.

¢ Tue Lorps repelled the defence, in respect of the reply; and because
the defence and reply were consistent, ordained the parties to prové, binc
inde ; the pursuer his libel and reply ; and the defender his defence.

Stair, v. 1. p. §5.

% * This case is reported by Gilmaur, No 2. p. 2923.

16635 - November 14.
Bareara Skenk and Mr Davip THomrs ggainst Sir ANDREW Ramsay.

BarBaRA SKENE being provided by her contract of marriage with umquhile
David Ramsay, to eighteen chalders -of victual, or 1800 merks, her husband
having acquired the lands of Grangemuir, worth ten chalders of victual, she
pursues Sir Andrew Ramsay, as heir to his brother, to make her up the super-
plus. The defender alleged absolvitor; because he offered him to prove, that
the said Barbara stood infeft in the lands of Grangemuir upon a bond’ granted
by her husband ; which bond ‘bears, in full satisfaction of the contract of mar-



