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'3tio, That he died infeft, and in poffeflion of an eftate about Dumfries, worth
12,000 merks per annum. 4to, That he had a debt due to him by Hampsfield,
and another by my Lord Herries, which were good debts in the year 1634, at
the time of the granting the bond of provifion, though now they be grown worfe
by the creditors neglec.

TuE Lowrps found, That the father having difponed the fee, it could not be
looked upon as part of his eftate. 24, That the father’s liferent, though by re-
fervation, gave him only right to ufe the wood for neceffary ufes, and repairing
of houfes, but not to fell the fame, unlefs the wood had been in ufe to be dif-
pofed of, and divided by yearly haggs. 3¢5, That the lands about Dumfries»
which belonged to one Rome of Dalfwinton, and were apprifed from him by his
own credttors, and peaceably poffefled by them for many years, were not a clear
and acceflible eftate, and [o not to be confidered as a part of the condefcendence,
Here there was a great prefumption that old Moufwell’s right to thefe lands was
bat a traft in his perfon. 40, That the debtor havmg been a man of confider-
able fortune when his debts were contracted, he ought not to have fecured his
younger children’s provifions upon his llmds' by a réfervation in the eldeft fon’s
infeftment. of fee, and left his creditors to feek after moveable debts due to him,
moft part whereof are now defperate, without any neglect of the creditors, who
having only the benefit of a claufe of relief as cautioners, could not do diligence

againft any part of the debtor’s eftate, till they were diftrefled feveral years after
his deceale ; befides, fome of thefe debts are confirmed by the children in their
father’s teftament, and uplifted ; and thefe bonds not being a vifible and acceffible
eftate, the Lords pretbued the creditors, and reduced the children’s right, in {5
far as it did prejudge anterior creditors, See Process. See REpucTioN of D
CRELTS, '
Harcarse, (Drcrexts.) No 402. p. 107.

SLECT. VIII

Of Becond Gratuitous Alienations of the {ame Subje&.

1562, Fuly 23. Lorp Frazer against PHILLORTH.

In the declarator of property of the barony of Caurnbulg, at the inflance of
the Lord Frazer, againft the Laird of Phillorth *, it was a/le -zed for the defender
abflolvitor, becaule the purfuer’s father and oran umf}“ er’s infeftment is upon
the refignation of Frazer of Doors, ita est, Irazer of Doors had no real right
in his perion, never having been feafed, at leaft there is certification nmntcd
againft Doois’s {u'ne, in the imprebation at the inflapce of the defender,

* Stair, v. 1. po1z28 crre Jus TERTIL
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:ﬁg:{xm’bﬁhc;;ﬁamfmen and hds father; fo that Doors having 1o real right, his difpo-
fition, inftrument of refignation, and charter graated by the king, flowing upon

‘the refignation. of the: Laird of Phillosth and: the Eord Lovit, who had right te
Pitfligo’s apprifing, of the Imill eftate of Phillorth, can give no right to declare tite

property, efpecially againft- the defenders, who.hath a real right by infeftment,
flowing from Phillorthy his ‘goodfire by refignation, and flowing from the Lord
Lovit, which albeit pofterior, yat having the fieft infeftment, is the firlt and only
vight. The purfuer gnswered, The defence ought to be-repelled, becaufe any
right the defender hath is frem his own grandfather, to whom he was alisgui suc-
cessurus 5 and thereby the defender is fucceflor titulo lucrativo to his gra‘ndfather,
the common author, after the difpofition granted to Doors, and as umquhil Phil-
Jorth, Door’s author, personali ibjectiohe would be excluded from oppofing Door’s
right of property ; which right he had difponed to Doors, and was obliged to war-
rant ; no more can the defender, (who by this fame right he defends, being {uc-
ceflor lucrative to his grandfather), be heard to exclude the purfuer, who is
fuceeflor to Poors. 2dly, Albeit there be no fafine, yet umquhil Phillorth and Lovit
were fully denuded in favours of Doors, by the refignation made in the king’s
hands, and ichaster -conform, after which any-wight granted tothem by this de-
fender, is 3 nou habente potesiatem: 3dly, Any vight the' defender hath flowing
‘from the Lovd Lovit canriot defemd "hins, becaule: it was but an apprifing agamfl
Phillorth the common author ; and it is offered fo be proven that the apprifing
was {atisfied within the legal, in: fo far asthe lands of Innernorth were difponed
by Phillorth and Lovitjointly, to Frazer of Doors for 20,000 merks, and the
‘lands of Inmerallothy werb:difiponed by thew: to Lovit’s ewn {ons irredezmable;
the price:of which:lands beéing 54,000 merks, was the fum' appeinted for fatisfac-
tion of the apprifing hetwixt the faids parties, #nd fo as to the lands of Caimn-
bulg, amd remnant lands apprifed, the apprifing is extin&. The defender an-
swyred to the firfy That he is not fucceffor titule lucrativo to his geodfire, becaufe
the time of the difpofition by his goodfire to him, and alfo the time of his good-
fire’s-death, his father was alive, and fervedtheir to his goodfire. 2dly, There was
no right in his: goodfire’ when' he :difporied ;- but all the right was in the Lovd
Lowit by Pitfligo’s -apprifing ; neither was Lovit denuded by the refignation or
charter without fafine;-fo but that the fecoumd refignation with the firft infeft-
‘ment is-preferable. ~ 34k, Satisfaction of the apprifing, as it is elleged, is not rele-
vant, unlefs it be by intromiffion with the mails and duties of the lands apprifed,
.conform to the a& of Parliament 1621, but no other payment, or fatisfadtion by
the debtor, is {ufficient to take away an infeftment, contra szngwlqrm’z successurum.
Tur Lorps repelled the defence, founded upon Lovit's apprifing, in 1efpe'°£ of
the reply of fatisfaction thereof ; and” found no neceflity to allege tmt the perfon
having right to the apprifing was otherways desuded, than by acknowledgement
of payment or fatisfaction, and that there needed no formal grant of redemption
or renunciation, regiftrate ¢onform to the act:of : Pailiament anent the regiftration
of falines, reverfions, /&c. whmh the Lorps found only to C},fend to wadfets,
VoL IlL. .. . -~ 6D

No 62.
fition of the
{fame {ubjedt,

‘gratuitous,

with firtt in-
feftment,



No 62,

No 63.
A cedent
found not en-
titled, after
granting af-
{fignation, to
difcharge the
debt gratui-
toully,though
before inti-.
mation.

No 64.
A fecend ai-
Sonation was
1t intimat-
.d; yet found

040 BANKRUPT.

properly fo called, and not to apprifings ; neither yet to an infeftmént for relief,
whereunto the rents were not to be only for the annualrent of the fum, but to
fatisfy the principal ; and, therefore, feeing the Lorps found that the only right
was in the defender’s grandfather, and that he difponed to the defender; that he
could be in no better cafe than his grandfather, as to the difpofition granted by
his grandfather without a caufe onerous, being after the difpofition of the fame:
lands, by that fame grandfather to the purfuer’s author ; but found it not neceflary
to determine the cafe of lucrative fucceflor, as it was here ftated to make the fuccef-
for hable to his predeceflor’s debts. See Personar and Rear. See REGISTRATION.

Fol. Dic. v. 1. p. yo. . Stair, v. 1. p. 133.

1671, February 3. Bramr of Bagillo against BLaIrR of Denhead!

Bramr of Bagillo having granted bond to Blair of Denhead ‘he d1d affign the*
fame to Guthrie of Colliftoun. Bagillo raifed fufpenfion againft. Colliftoun as-
aflignee, in anno 1632, and now Colliftoun infifts.in. a transferring of the old fufs-
penfion and decreet fufpended againft Bagillo’s heirs, to. the effeft the cautioner:
in the fufpenfion may be reached. It was.alleged, no transference; becaufe Bagil:
lo’s father obtained a general difcharge from Denhead; before any intimation up-.
on Colliftoun’s affignation ; and: albeit the difcharge: be. pofterior to the affignation
produced, it muft liberate the debtor, who- was nat obliged to know the aflignee-
before intimation.. It was answered, that: the debtor might pay. to the cedent.
bona fide, before intimation.;. yet a difcharge obtained from the cedent, after af-
fignation, would not liberate againft the aflignee,: though it were before intimation ;.
and this general difcharge bears no onerous.caufe.. 24ly, This general difcharge-
being only of all proeefles and debts betwixt Bagillo and Denhead, at that time,
it cannot extend to this. {um. afligned: by Denhead.long before, and who. could
not know whether the affignee had intimate or net; and cannot be thought con-
trary: the warrandice of his own.aflignation,, to have difcharged the fum affigned;
efpecially feeing there was an aflignation:long before, which was loft, and the in-
timation.thereof yet remains ; and this fecond:aflignation bears: to have-been made
in refpect of the lofs of the former, and yet it is-alfo before this general difcharge..

‘Tux Lorps found the general difcharge of the cedent could not take away this
fum, formerly affigned- to him, though: not intimate, unlefs it were proveni that
payment or-fatisfaction was truly made for this-fum..

Eul. Dic..v: 1. p. 70, Stair, v..1. p. 714

1675, Fuly 15 ALEXANDER ggainst LUNDIES,

An~a Lunpie granted an affignation of 3000 merks to Anna Alexander her
neice, being a part of the bond of 4000 merks.belonging to her; and thereafter
the gramed an aflignation to three fifters Lundies, alfo her relatxons, who made



