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-nounced upon general letters, against the act of Parliament, there being o proba-
“tion nor trial, that she was addebted in that .quantity cestained in the charge;
and, as the party herself could not be compelled to pay the sum libelled, until
“the time that it had been tried, and she found debtor therein, even so the do-
‘natar is far less subject ; -likeas he renounced that gift of escheat. And it be-
‘ing replied, That the donatar by virtue thereof intromitted, so that he could
-neither renounce, - séeing res was not  infegra, neither oppone any nullity
against that horning, whereupon he had taken the escheat, and intromitted,—
‘Tre Lorbps repelled the allegeance, and sustained the horning, in respect of the
-donatar’s intromission, whereby they found, that he could neither quairel the
‘horning, nor renounce the gift ; neither was it respected, that the defender al-
leged, that, whatever intromission he had, the horning being vitious, as said is,
and the debt never constitute, that he would be, in law, forced to pay the
. same back again to the partles having right to the said Janet Kid’s goods,
which was repelled.

Item, Tue Lorps found, That the donatar was not liable for the annualrent
of the money contained in the horning, since the time of the denunciation, as
the pursuer craved, conform to the act of Parliament, which he alleged was
-alike against the donatar as against the rebel’s self, which was not sustained,
but absolvitor granted therefrom ; for it was found the act of Parliament could
not be extended.

Alt. Russel, Clerk, Hay.
Fol! Dic. v..x. p. 253. Durie, p. 581,

~HAct. Burnet.
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21663, Februgry 10.
"WiLLiam MONTGOMERY a#gainst THEODORE Montcomery, and Mr WirLiam
Laupzr.

“Wiiiiam MonwgomzrY, ‘as denatar to the liferent escheat of Theodore
"Montgomery, ‘pursues a special declarator -against the tenants of Whiteslide,
“belonging to Margaret Hunter in liferent, and now to Theodore, jure mariti,
-for their duties. -It was alleged, That the horning was null, because the debt
-was-satisfied before denunciation. The pursuer gaswered, That it was not com-
_petent, in the special declarator, to' question the nullity of the horning. 2dj,
“Theugh-it were in a general declarator, it were net competent, not being in-
stantly - verified without reduction. 3dly, It were not probable, but by writ,
-before the denunciation, and not by the creditor’s.oath, or having di-scharges,
" being in prejudice of the King; but that no hazard might be of antedating it
‘was required by act of Parliament,-that beside the writ, the parties should de-
pone upon the truth of the date. The defender answered to the first ; All de-
fences competent in the general declarator, are reserved inthe special. To the
second, There is a reduction depcndmg

No 4
nullity of the
horning. ‘A
donatar is not
liable for an-
nualrents that
became due
after denun-
ciation.

No 3.
Tna declara-
tor of escheqt,
the horning’
was alleged to
be null, as be-
ing upon.a |
null.decreet.
This was'egg- -
pellgd, be-
cause the pgr-

ty was m CON

témpt in net
suspending,,
debito ‘tezn‘tgr“e.



No <.

No 6.

The sub-vas-
sal’s liferent
escheat
falling to the
vassal, is car-
ried as a part
of the vassal's
single escheat
when the vas-
-sal afterwards
becomes re-
bel ; but the
vassal’s life-
rent escheat
falling, the
donatarthere-
of is entitied
to the liferent
escheat of the
sub-vassal fal-
hing thereaf-
ter,

2616 ESCHEAT. Seet. 25

Tue Lorps found the defence relevant, only seripto of the denouncer.
The defender further alleged the horning was null, as being upon 2 null de-

" creet, and falling therewith in- consequence.

Tue Lorbs repelled the defence, and found, though the decreet were null
through informality, yet the horning would not be annuiled, but the party was.
in contempt; in not suspending debito tempore.

Compearance was also-made for Mr William Lauder, who alleged he had dis-
position from-the rebel, before year and day run. Tue Lorbs-found this ala
legeance not relevant; unless it were alleged to be for a- just debt, before the
denunciation. It-was further alleged for Mr William, That the pursuer grant-
ed back-bond to the tresaurer to employ the gift, by his appeintment, and he
offered to satisfy the donatar’s debt; and the whole expense of- the gift.

THE Lorps found-this nct relevant, without a second gift; or declaration from .
the tresaurer,

Fol. Dic. v. 1. p. 252,  Stair, v. 1. p. 175.

SECT. II.

What falis under Single, what under. Liferent Escheat.

1623. February 26, SisRALD ggainst L. Letnentie and L. CLunie.

Thue Laird of Clunie holding the lands of Clunie of the Bishop of Dunkeld,
dispones the same, by two charters, to the Laird of Lethentie ; the one to be
holden of himself, the other of the superior, and he is infeft to be holden of
Clunie ; thereafter they are both at the horn, and remain year and day thereat,
whereby Lethentie’s liferent holden of Clunie of the said lands of Clunie falls
in the Laird of Clunie’s hands his- superior, and the same falls in the Bishop's
hands as Clunie’s superior,. by Clunie’s liferent; through his rebellion year and
day. The gift of Clunie’s escheat, after his lying at the horn year and day, is
gifted by the King to Mr Patrick Sibbald, who-obtained a general declarator,
and thereafter seeks and pursues for a special declarator, to have the liferent
right of these lands adjudged to pertain to him by the simple escheat, as com-
ing under the same, as a casuality belonging to the King,. in respect Clunie’s
vassal, viz. Lethentie’s liferent falling to Clunie, Clunie’s rebellion made Lethen-
tie’s liferent to pertain to the King, as a part of the casuality of Clunie’s simple
escheat; and so he contended, that Clunie’s superior could not pretend right to



