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A decrec of
certification,
againft a de-
cree of valua-
tion, obtained
by a donator
during Crom-
well’s ulurpa-
tion, found to
accrefcetothe
true proprie-
tor when re.
frored.
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1664. Fuly 13. Earl of LAvDERDALE against WoOLMET.

Tue Earl of Lauderdale purfues a {puilzie of the teinds of Walmet, againff
Major Biggat ; ; who alleged abiolvitor, becaule the lands of Wolmet were valued:
and approven.—The purluer replicd, That the faid decreet of valuation was im-
proven, by a decreet of -certification obtained there-againft, at the inftance of
Swinton, having right to thefe teinds for the time ; by a gift from the ufurper.—
The defender duplied, That no refpet ought to be had to the faid certification ;
1/, Becaufe this purfuer derives no right from Swinton; being only reftored to.
kis own right ; and Swinton’s right from the ufurper found npll: fo that, as the
purfuer would not be burdened with any deed of Swmtons to his prejudice ;.
neither cair he have the benefit of any deed of Swinton’s to his advantage. 2dly,.
"The faid certification was moft unwarrantable ; 5 in {o far as the decreet of valua-
tion, being in the regifter of the valuation of teinds, the defender was not obliged
to produce it; but the purfuer ought to have extradted it himfelf. 34y, All par-
ties, ‘having intereft, were not called to the faid certification, viz. Mr Mark Ker,,
the wadfetter, by a public infeftment; in whofe right Major Biggar, now fuc-
ceeds. And /g/fly, The defender alleged, that he had a reduction of the certi-
fication, upon minority and lefion; and the unwarrantable extradting of jit.—.-
"T'he purfuer anfwered to the fir/}, That {feeing Swinton did ufe the purfuer’s.right,.
all real advantages, which were not perfonal, but confequent upon the real right,_
and which belonged not to Swinton, perfonaliter, but as pretended proprietor ;
do follow the real right itfelf ; and accrefce to the true proprietor; as if he had
acquired a fervitude, or had reduced the vaflal’s right, 0b non folutum canonem..
TFo the fecond, Oppones the certification, wherein compearance was made, for
Wolmet ; and three terms taken to produce; and no fuch defence was alleged,
as that the valuation was in a public regifter. To the zhird, The purfuer needed-
not know the wadfetter ; becaufe it was an improper wadfet ; the heritor poflefl~
ing by his back-bond, as heritable pofleflor, {eeing the decreet of valuation was
at the heritor’s inftance, it was fufficient to reduce it againft his heir ; for it would
not have been neceffary to have called the wadfetter, to obtain the decreet of
valuation ; but the then heritable pofleffor: {o neither is it neceffary to call the
wadfetter, to the reducing or improving thereof. To the /g/, No fuch reduc-
tion, feen, nor ready ; neither the production fatisfied.

¢ Tuz Lorps repelled the defence, and duplies ; in refpedt of the certification;
which they found to accrefce to the purfuer ; but prejudice to the defender, to
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infift in his reduftion, as accords: and declared, that if the defender ufed dili- No 3.
gence, in the reduction, they would take it to COnﬁderatlon. at t:he concluﬁon of
the caufc :
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. Fol, Dic. v, I.p. 1., Sm;r, . x.-]). 2[3. :
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1666. JFanuary.- CampseLL against STIRLING.
No 6.
ARCHIBALD CAMPBELL of Ottar, by contra& of mamage and. mfeftment fol- A mitn buile
ﬂ,
lowing thereupon ; did provuie Anna Stirling, his fpoufe, to the lands of Kin- g'l‘u;‘f:;t;e“'
maltie, by charter; carrying cam molendinis et multuris. At this time there is no incumbency

‘miln upon the lands ; but, during the marriage, hie builds one; and, after his f;,"‘_f‘gﬂi;i‘};
death, the relict poflefleth both lands and miln : whereupon fhe and her prefent pocrelee to
hufband, and tenants, are purfued by this Ottar; for the duties of the miln—

It was alleged, abfolvitor, becaufe the miln was built upon the hufband’s lands ;

which fhe liferented ; being infeft, cum molendinis ; and edificia built by the heri-

tor, cedunt folo ; and confequently to the liferenter.—It was anfwered, That

milns being inter regalia, are not tran{mitted, without an exprefs difpofition and
infeftment ; and the general claufe of a charter cannot do it. —-—Replzed That the

general claufc gives her good right, unlefs there had been a going miln, at the time .

of the infeftment ; in which Vcafe, it might have been 'queftionable, unlefs the

lands and miln had been erected into a barony; but where there was no miln ; and

a new miln is built ; the miln accrefceth to the liferenter, during the liferent ; as

well as if flre had built it herfelf, after the hufband’s death :—which the Lorps

found accordingly. Withall the Lorps declared, That if, after building the miln,

her hufband did thirle any other lands thereto, befide her hferent lands ; that

dhe is not to have the benefit of any fuch reftriGion.
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) e o
1666. February 28. Earl of LavperpaLe ggainst Vilcount of OxeNrorp, N
»‘ . L - ' N 0 .
Tuz Earl of Lauderdale, being infeft in the barony of Muflelburgh; which js The beneft

a part of the abbacy of Dunfermline ; and was ere@éd into a temporal lordthip, i’foﬁ”éi’;?é’
in favour of the Lord Thirlfton, thereafter Chancellor, the Lord Lauderdale’s fﬁ;féf;‘; do-
grandfdther in anno 1587 ; before the adt of annexation, wherein the erecion nator during
of Muffelburgh, to the Lord Thirlfton, is exprefsly excepted theréafter, in Zf‘(i,‘,‘i‘éﬁ‘,’,%m
anno 1592, the Queen was infeft by the King, in liferent, in the abbacy of ?fgéifﬁg;‘r’f;“‘ 4
Dunfermline ; with the confent of the Lord Thirlfton, as to Muffelburgh, and tor when re,
his refignation, to that effe@. Shortly after, that fame year, the King gave the ﬁofe,d
Queen, an henta’ble, and irredeemable right, of the whole abbacy of Dunferm-

dne; which was confirmed by a printed a& of Parharnent The @een lived

#ill the year 1618 : after which the King was ferved heu' to his mother, in the
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