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five was before the arreftment ; and the other answering, That that miflive was
fiot a legal intimation, and could not be refpeéted againft him, who was a co-
ereditor, and had done lawful diligence to affeét the money ; for the faid miffive
being a private deed, and which betwixt them might be of any date they pleafed.
feeing there is no means to improve the f{ame, wanting witnefles, it may have
what effeCt it can againft the writer, but ought not to work againft him, who
cannot be prejudged thereby. Tue Lorps found, that this muflive, dated be-
fore the arreftment, was as fufficient as any intimation : Therefore preferred bim
to the arrefter ; for if the writer of the miffive had at that time given bond to
that affignee, to pay him that fum, the arreftment thereatter would not have pre-
judged the aflignee, and the miflive was alike, wherein he had promiled to pay
him ; but it appears not alike, for the bend behoved to have witnefles, whereby the
manner of improbation was extant, which was not fo in the letter. Ses Proor.:

Clerk, Huy.
Ful. Dic. v, 1. p. 64.. Durie, p. 484.

The fame cafe is thus reported by Kerfe : -

INTIaTION fuftained, given by an letter written by the aflignee to the debtor,
and by his an{wer making days of payment, idq. contra tertium cessionarium.

Kerse, MS. fol. 53
Alfo by Spottifweod :

James Turneurt being addebted to Captain Semple in L. 300, the Captain
affigneth it to W illiam M‘Gill in Edinburgh, who, upon his affignation, acquain~
teth James Turnbull, the debtor, of it, and defireth payment of it conform to his
affignation,- without making any other legal intimation thereof. James writeth

back to the affignee, that he hath no money at prefent; but promifed to pay him -

at Martinmas next. Before payment, Mr John Hutchifon, a creditor of Captain
Semple’s, arrefls the fame fums in James Turnbull’s hands. The quettion falling
out betwixt the affignee and the arrefter, which of them fhould be preferred, the
affignee leaned to his affignation for an onerous caufe, and the debtor’s letter,
whereby he acknowledged the debt, and promifed payment; which was equiva-
lent to an intimation. The arrefler allesed, That the aflignation, without inti-
mation, gave him no right, and the debtor’s letter might prejudge himfelf, but

none elfe. Tre Lorps preferred the. affignee, in refpect of the aflignation and

letter forefaid. '
Spottiswood, (ASSIGNATION.) p. 21,
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1664. November 18. Tromas GUTHRIE against SORNEIG. .

Gurnrit purfues Sornbeg, alleging, That there being a firft wadfet of the lands
of Thriplandhull, and certain tenements in Edinburgh, to Alexander Veitch, or
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Lits authors; and a {fecond wadfet of the lands of Thriplandhill, granted to the
purfuer’s father; ard by a pofterior contra@, the purfuer’s father’s wadfet was
confirmed, and a certain fum added thereto; and for both, fome tenements in
Edinburgh were difponed with tiiis provifion, That Guthrie fhould pofiefs there-
by, and fhould be accountable for what was more than his annualrent ; and Sorn-
beg baving redeemed the firlt wadfet, and taking a renunciation thereof, and ha-

ving right to the reverfion of the whole, entered to the pofleffion of the tene-

ments in the town; whereupon Guthiiz craves that Sornbeg may compt and
reckon for the mails and duties uplifted by Iim, and poffefs him in time coming,
to the hail mails and duties, aye and while he be paid off his principal fum and
avnualtents, or fatisfied by intromiffion.—The defender alleged, 1ms, That he
having the right of reverfion, though pofterior, yet having firlt redeemed and
made ufe thereof; his right of reverfion by his difpofition being in effe@ an aflig-
nation to the reverfion ; and Guthrie’s fecond wadfet being a prior aflfiznation to
the reverfion ; the fecond allignation, with the firl diligence or intimation, muft
prefer the defender.

This the Lorns repelled, and found no neceflity of an intimation or diligence
to confummate Gutluie’s right to the reverfion of the {irft wadfet ; feeing Guthrie
was infert by his fecond infeftment, which was equivalent to the regiltrating
of a formal affignation to the reverfion.

2ds, The detender alleged, That being {ingular fucceflor, and having redeem-
ed the firft wadfet, which is now extin@, he poflefles by an irredeemable right,
and fo muit have the benefit of a poffeffory judgment.

Tue Lorps repelled this defence, feeing feven years poflefiion was not al-
leged.

3tis, The defender alleged ubiolvitor from the bygone mails and duties, before
intenting of this caule ; ;becauie, albeit he had not poffefled fo long as to attain
the benefit of a pofleflory judgment, which would defend him, not only for by-
gones, butin time coming, till his right were reduced; yet before citation, he
was boua fide poflefior, et fecit fructus consumptos suos, which the Lorns found
relevant.—g4r0, The defender alleged, That by the purfuer’s contract he Was to
be countable for the fuperplus of the mails and duties of the lands, more than
paid his annualrent; and now the defender coming in place of the heritor, the
purfuer is countable to him for the fuperplus.—The purfuer answored, That al-
beit he was countable, he might detain thofe annualrents, and impute them in
Liis principal fum.

Tk Lorvs having confidered the contrad, found the purfuer ought to be re-
poileffed 5 but that he could not detain the fuperplus ; but that he behoved to be
countable venldy to the detender conform to the contract.

Stair, v. 1. p. 220.



