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SECT. IL
Parsonage Teind.
e

' NAIRNE against DRUMMOND.
No. 98. '

Found that templars, hospitallers, and monks, ought to pay no teind for the
lands they laboured or plenished themselves with their proper goods. (See
APPENDIX.)

Fol. Dic. v. 2. p. 438.  Colvil MS.

e ——————————————,

1614. ~February 3.  Lorp WicToN against Lapy CarRwooD.
No. 99. |
. In an action of spuilzie of teinds pursued by the Lord Wigton against the Lady
Carwood, as executor of James Fleming of Carwood her spouse, the Lords sus-
tained an exception proponed for the lands of Westra, being temple lands, which
were never in use of payment of teinds, but free thereof by the space of fifty
years before, which the pursuer was forced to reply upon use of payment of eleven
bolls of malt for the teinds of these lands by the space of 20 years before.

Kerse MS. f- 98.

1664, July 1.
CrAWFURD against The LAIRD of PRESTONGRANGE.

No. 100. ..

;I'he Lords The Earl \of‘ Traquair being tacksman of the teinds of the parish of
t;:“:l ;h;lt,ivi_ Innerlethem, and having assigned the valued duty of the vicarage of the lands of
vege of the  Lethenhops to Thomas Crawfurd, merchant, he pursues the Laird of Preston-

Cistertian grange, heritor, for payment of the valued duty. It was alleged, That the lands

order of bein ) .
exempted & of Lethenhops were of old a part of the abbacy of Newbattle, erected in a tem-

f’?’fc‘l paying  porality in favours of Mark, thereafter Earl of Lothian, from whom Preston-
el . 1 i

notual‘t’o ;v:t'h er -grange has right by progress to the said lands, and to the teinds to be possessed by
so personal to  him as of old ; likeas, there is a protestation for him in the decreet of valuation,

g;': f}l::t]kni’ that it should not be prejudicial to his right, whensoever the lands should be ple-
ought to be  nished with his own goods, not set to tenants, at which time no teind is payable

:’}’:‘eider‘é:zf therefore, which, by the Canon law, was a privilege granted to the menks of the
e 0 M b
Cistertian order, whereof Newbattle was an abbacy ; likeas, the abbots continually

erection of
their lands. enjoyed that privilege, and since then, the Lords of erection, and the defender and
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his father, as often as the lands were in their own hands. It was answered, That
by the canon law, that privilege was only personal to the monks themselves, and
not to any singular successor; as appears by the D. D. Panorm; &c. and therefore
it cannot belong to the defender. Replied, That the privilege is notour, and by
a decreet in foro recovered before the Commissaries of Ediniburgh in anno 1589,

it was found, That the privilege did belong, to the Lord of erection, and has ever.

been enjoyed since syne.
. The Lords found the allegeance and repIy relevant.

Fol. Dic. v. 2. pu. 437. Gilmour, No. 110. fi. 81.

,

2675, January 28, - ;
The MiN1sTER of TULLIALLANE against CoLviLL of Larg and Kincardine.

It was found by the Lords Commissioners for teinds, That the heritors of lands
having right cum decimis inclusis were not liable to the augmentations of Ministers’
stipends, and that no locality could be given out of their teinds, the said infeft-
ments being before the year 1587 ; and that the feu-duty payable to church-men.
for stock and teind in victual was pot liable thereto, because the teinds not being
separate from the stock, and the heritors having right to the lands free of teinds,
in effect there were not decime ; and by the acts of Parliament, and the King’s
decreet-arbitral, teinds are hable to Ministers’ augmentations, in consideration that
the Lords of erection and titulars had right thereto;from the King since the act of
annexation ; and that the King, who might have’ questioned their rights, was
pleased by the said acts of Parliament, and decreet-arbitral, to affect them with the
burden of Ministers’ stipends; whereas such rights cum decimis, were granted by
church-men, and did riot flow from the King, but from them, at such time as by
the law then standing, they might have granted the same.

Fol. Dic. v. 2. p. 437.  Dirleton, No. 229. /z 108.

— A N o g e

}676. Jum 9. ‘ . BURNET agamt Gis..

It was found reiennt to free a pxece of iand from paymg texnd that it had been
mortrﬁed for a glebe, whether for a kirk' or chapel, wherein there was divine
worslup, though it was not desxgned by process or course of law, but by consent.

: Stmr. Dirleton.

&% This case is No. 85. p. 15640,
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1678. July 12.
Sir Joun Forszs of Monimusk against Menzizs of Pitfoddels.

In an action pursued to have it found that Menzies ought to bear a proportion.
of the Ministers’ new augmentation, because his teinds, though his charter design-
ed them decime incluse, yet were not truly such as have the privilege of exemption
from paying any part of Ministers’ stipends ; because they were known and separate
from the stock, in so far as his charter bore a separate reddendo, and duty pay-
able for these teinds, viz. twenty-eight bolls of victual ; likeas, de facto, they bore
a part of the Ministers’ old stipend; ¢ the Lords found they were not the true
kind of deaﬂue incluse, and therefore decerned him to bear a part of the new aug-

mentation.’ .
Fountainhall, v. 1. p. 7.

1678. July 16. EarL of QUELNsBERRY againé GEORGE DoucLas.

A pursuit for teinds. Alleged the acres were of old a vicar’s glebe, which by the
Canon law paid no teind. Answered, Although they were free of the vicar’s pos-
session, yet they cannot plead exemption ia a laick’s, and the 62d Act, Parl. 5.
James 6th, (1578) mentions not vicar’s glebes. The Lords sustained the al-
legeance, unless the pursuer would prove they had paid teind within these forty
years. It would not hold in vicar’s lands, for they have no such privilege.

Fol. Dic. v. 2. p. 488. Fountainhall MS§.

T m———

1678. July 17.
Joun Hore of Hopetoun against GEorGE Younc in Winchburgh,

John Hope pursues George Young for the teinds of certain lands, which George
bruiked by tack. Alleged, absolvitor, because, by the Earl of Winton’s disposition,
to the pursuer, of these lands, the defender’s tack and prorogation thereof is ex-
pressly reserved, bearing a certain duty to be paid by him for feu, teind and silver
duty; and so the pursuer can never bé heard to crave any more than that duty which
is stated in the disposition accepted by him, and by which he bruiks ; ‘besides, by
the tack, he is to be relieved of Ministers’ stipends, which clause would not have
been inserted had he not paid the tack—duty for teinds and all; likeas, .the de-
fender and his predecessors have been in immemorial possession of these lands for
payment of the tack-duty, both for stock and teind, and the teind was never
drawn. Answered, Neither his tack nor rental mentions the teinds to be set in
tack, and therefore he can never have right to teinds which are not disponed to
him ; and the mentioning the duty in Hopetoun’s disposition can never give him
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a xight to teinds if he have it.net hefore, &c. ~* The Lords found the defence

founded. on the réntal, taﬁk‘y angd peorogation’ thereof made to the defender, with
. the exception from the ¢lause of warrandice, contained in the disposition. made by
the Earl of Winton to Hopetoun, and that the defender. has been in use to pay,
and the Earl of Winton to regeive, the duty contained in the rental and tack,

relevant to be proved by thedef&nder S IR SO
e antamball v.: L f1. 8.

1684. Marc}x, 1. t_ ‘ TULLIALLAN*ang'ﬂJt CuLross.

S the debate between the two erks Qf Tulliallan and CuIrOss, whether decime
mtlum could be burdened to make up. a Minister’s snpend where ‘there ‘was
no free temds in the parish aliunde ; ; the Lords ordained the allocation and morti-
ﬁcauon to be produced, and declared they would hear the point in their own
presence. Sir George Lockhart affirmed they mlght as well burden the stock, for
such teinds were in effect stock. But it may be que;fed }xf at Ieast the tenth penny
.manl pald out ‘of these Jecime mclum by the 29th act Par 1587, annexmg Kirk-
lands to *he Crown, Art. 16th, may not be burdened with Mimsters stipends ; See
10th January, 1662, Renton agamst Ker, No. 20. p. 15632. ,
, . Fountam/mll . 1. f1. 281.

P . i i

o : [ r o, :
PR e A I BRGSO |

i708. .fanm!ry 20. MA]’OR CﬁIESLY agamﬁ Sm ALEXANDER BRAND,

The decease'd Major Chiesly havmg sold his lands of ! DaIry to Sir Alexander
Brand dnd’ havmg submitted to the deéeased Duke of Argyle -what right he should
accept of for thé teinds of the Tand$ 5 his Lordshlp, by bis deéreet-arbitral, de-
cerned, 'I’hb.t after the tack now running; Tet by the Lord Bellenden, either a new
one should be’procured from his heirs-male for three nineteen years, or a proro-
gation from ‘the c8mmission of the kirk for the same term of years. When the
nghts came tobe searched, they found the tack e!qm'ed which was then thought
éurrent; *a:hd ho"héii"male could be condeseemded -on; - so: the right could not be.
comgleted in ‘the precise specific terms’ of the decreet-arbitral; therefore this
. methodwas fallen on. They belonged to the Bishop of Edimburgh during the
standmg of prscdpacy, :and since its abolition to the Queen, from whom a tack
is obtained to' the said Sir Alexaﬂder Brand for four hineteen years ; and this
bemé offered s better than what he was' to’ Have get by the- deereetaarb:trai he

objec'teé 1m0} That seeing ‘the decreet-arbitral was now found tmpresﬁable et nemo:

tenetur ad impossibile, res munc devenit in eam ‘casum, that the- niinute of sale
bethxt the Major and him' must'be the rule, by which heisto give the same pnce
viz. twenty ‘yedrs purchase for the teind, that he did for the stock; and seeing

NO- 1 05’
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now an heritable right was not offered, but orily a temporary, uncertain and very
exceptionable right, he is either not bound to accept of it, or at least he must have
deduction out of the price quanti minoris, he would have given if this had occurred -
at the time of making the bargain. Answered, If the performing of the decreets
arbitral be now imprestable in forma specifica, that is so far from dissolving the
bargain, that it only makes room for an equipollent implement, the rule of law
being Joco facti imprastabilis succedit damnum et interesse. Now, this tack: offered
is better than the conveyance provided by the decreet-arbitral, for it contains nine-
teen years more ; and he can seek no abatement of the price es aomine, seeing he
was to get none if three nineteen years had been obtained ; and in all such cases
the ruleis caveat empior; he should not have stipulated the same price for the teind
which he gave for the stock. The Lords found the tack now offered was an equi-
pollent implement of the obligement in the decreet-arbitral, and more, and nowise
contrary to, or interfering with the said decreet-arbitral, and so he was bound to
accept of it. Then Sir Alexander alleged, That this right offered was not so good

.as a prorogation would have been ; for this supposes these teinds to have belonged

to the bishoprick of Edinburgh, whereas, the old tacks make it appear, they were
a part of the revenue and patrimony of the convent and abbacy of Holyroodhouse,
and then of the Barons of Broughton, and Lord Holyroodhouse 2do, Esto they
were erected into that bishoprick, the Queen, as come in their place, can set no
longer tacks than the Bishops her authors could have done, and that was only for
one nineteen years, 3tis, Secretary Johnston, by a gift from King William, has
a right for a sum of money out of the teinds, and he is not consenting. Answered
to the first, King Charles L. purchased these teinds from the Lord of erection of
Holyroodhouse, and erected them into the bishoprick of Edinburgh ; and, among
the rest, the teinds of the parish of St. Cuthbert’s are nominatim mortified and
expressed. 2de, The Bishops were most justly limited from dilapidation of their
benefices by longer tacks than nineteen years, else they might have left their suc-
cessors in office nothing but the bare bones of a small elusory tack-duty ; but this
reason does not militate against the Queen. 8t10, They acknowledge Mr. Johnston’s
right is prior to the tack offered, but they have obtained his consent. Replied,
Esto they had been mortified to the bishoprick of Edinburgh, which was dismem-
bered from the diocese of St. Andrew’s, yet nen constat the Bishops of Edinburgh
‘were ever in possession of these teinds, and guoad several heritors of this parish
they were not; whereas this argument would make them all liable, et quod
nimium probat nihil probat. 2ds, This tack stands on a very sandy foundation ;
for, upon a revolution of church-government, the Bishops would recover these
teinds again, if theirs; and he has no warrandice to recur upon. Duplied, The
Bishop could not be in possession of these teinds of Dalry, because they were
then under tack, and he had right to nothing but the tack-duty ; but that being
expired, the Queen pleno fure confers. To the second, there can be no security
against revolutions and overturnings of government ; and if that should happen,
a prorogation, which was the right he was Wllhng to accept of, would run the
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same hazard and risk of being quarrelled by the Bishops. The Lords repdled

the objections, and sustained the tack offered.
Founiam/yal/ o 2. /z 421.

*." See Forbes s reporc of thxs case, No. 49, P 15660

1787.  June 15. MiNisTER of BARRIE against GAIRDEN of Lawton.

In a process of augmentation, a defence was made by cne of the heritors, That

his lands were teind free, in respect they did anciently belong to the abbey of -

Balmerino, 2 convent of the Cistertian order ; and, in the year 1539, were feued
out to the defender’s authors by the abbot and convent cum deamzs garbaltbm
earundem ; that the Cistertians were 6né of the four privileged orders by the Taw
of Scotland, whose lands were teind free, and that the defender, as deriving right
from them while this privilege subsisted, was entitled to the same privilege ; and
for this Lord Stair was appealed to, Lib. 4. Tit. 24. § 9. and Sir George M‘Kenzie,
Book 2. Tit. 10. § 7. Answered, 1mo, The Cistertians had no privilege as to
their teinds, except as to lands acquired before 1120, the date of Pope Innocent
the Third’s canon, which excludes the privilege of the four orders as to acquirenda ;
and, though this will exclude the privilege entirely with regard to Scotland, where
the Cistertian order had no property for a century thereafter, it only shows the
inaccuracy of our writers, who, in laying down the doctrine in general, have not
adverted, that it would not apply to Scotland. ~2ds, The canon law, which intro-
duced that pr1v1lege, makes it purely personal in favour of the Cistertian monks,
and not communicable to their singular successors; and this is Sir George
M¢Kenzie’s opinion in his observations on the act of annexation 1587. The Lords
repelled the defence founded on the charter produced for the defender

Tol Dic. v. 2. N 4«37, 438.

. bt I

1746, July 2. - MUuIr against CUNINGHAM..

An heritor having a tack of his teihd_s,i and feuing-out the lands, reserving the
teinds, it was contended by the other heritors that the teinds of those feued lands
should be burdened as free teinds. The Lords found that these teinds were liable

~ to be allocated with-those of other hentors whe had tacks, as 1f no feu had been
granted ' :
e N ST " Rem. Dec D Fa!coner

e Thls case is No. 100. p. 10820 woge PRESCRIPTION

Vor. XXXVI, 85 U
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1759. [February 2t. HzriTORS of INVERNESS against The MAGISTRATES.

It was questioned whether a piece of ground which the Magistrates of Inverness
had gained off the sea, by building dikes at a considerable expense, should be

subject to pay teind. The Lords found that the piece of ground was not teind-
able. ‘

Fac. Cdll.
*.* This case is No. 76. p. 15685.
1799 June 26. MitcHeLL against WRITERS of AYRr,
Fishings are subject only to vicarage teind, not parsonage. :
Fac. Cell.

*.* This case is No. 92. p. 15708,

SECT. IIL
Vicarage Teind.
et

1611, Janugry 19. Baivie of Munkland sgainst TENANTS.

In vicardge teinds, if a tenant have only four lambs or stirks, the tacksman wilf gef
no teind thereof. If he have five or six, he will be debtor for a half lamb or half
stirk., If he have seven or above, under tep, the tacksman will get one of teind.
Of the profit of wool, he will get of 10 pound of wool ene pound. Of the profit
of sheep or cow’s butter or cheese, the tacksman will get the tenth pound of
butter or cheese. For ilk ten cartful of hay, one cartful.

Fgl. Dis. ©.. 2. p. 439. Haddington MS. Ne. 2105.

f— e ——
1665. February T+.  Scor of Thirlston against Scot of Braidmeadow..

Scot of Thirlston having right to the teind of Midshef, and pursues the possessor
for 24 years bygone, and in time coming ; who alleged, Absolviter, because these-
teinds are allocated to the church, conform te a decree of lacality produced,



