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An apprifer
found ac-
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not only for
the feven
years. but for
the whole
years of his
debtor’s mi-
nority.
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ADJUDICATION anxn APPRISING.

(Exrincrion.)

found,in the cafe of the Earl of Nith{dale, and Countefs of Buccleugh ;* and
was feveral times {o. found, by the Lords before.——THE Lorps found the de-
fendes aceountable by a rental as the lands paid the time of his entry, but pre-
judice: of 'his jufk defalcations, he clearing a reafonable caufe thereof, and prov-
ing the truth of the fame; for they thought, that albeit apprifers are only ac-
countable for their intromffion, that s, only for fueh parts of the lands, as they
intend only to poflefs, and not for thofe they never poflefled; yet in fo far as
they once entered to poflefs, they muft 'do diligence.—It was further alleged,.
That'no allowance ought to be glven to the defender, of a compofition he had
given to the fuperior, in refpect a prior apprifer had given a compofition before,
and fo he was obliged for none.—The defender anfwered, That both the pricr
and pofterior compofition was within a year’s rent, which was due to the fuperi<
or ; which the Lorps allowed, feeing it was not alleged that the compofition of &
year’s rent was difcharged by the fuperlor But only accordmg to the cuftém- -of
the burgh ‘where the lands lay, o much marked -upon the preeept ‘received ifx
name of compoﬁtlon ' Stazr, A & p 74;. '

-

s

1663.

Jouy Ross having apprifed certain lands belonging to M‘Kenme, there is a
purfuit of count and reckoning intented, for declaring, that the apprifing was fa-
tisfied within the legal.—It was alleged, That the apprifer was not accountable:
for more of the other party’s minority than feven years; becaufe, in the adt of
Parliament 1621, anent apprifing, it is fo provided ; and albeit the meaning of
the ac of Parliament was declared to be otherways, by the a& of Parliament
1641 ; yet that declaration was’ contrary to the de.ar meanmg, by the general
refcifforyact 1661. .. .

‘Tue Lorps-having confidered the refcxﬁbry aé't and the refervatlon therem, of '
the right of private parties following upon the -deedsof thefe Parliaments,. in re-
{pe thereof, and- of the cuftom thefe 20 yedrs, the apprifer ufeing to account for
all, found the appmfer accountable for the whole year of the minority. (See Minor.),

C ' Fol. ch ©. I. pu. 2L Stair, @. 1. p. 182 ’

Febraary 18. MKEenzIE agazmt Jonn Ross. -

—:’m:

1666. Fanuary DY ;C‘LAPPERTON ag ainst LAJRDTARSONCE,

CLA,P?ERTQN rzufes a declarator agamﬁ Tarfonce for declarmg an.appiifing at
his inftance, agalnﬁ the purfuer, to have been fatisfied within the legal, by pay-
sment of the fums by the debtor, or by intromiffion. with the mads and duties,
either within the feven years of the firft legal, or within the three years there.

* There ate Cafes between thefe parties, Fount. v. 1,

P 274. 387. 582. and under A.\!\UALRENT
1 this Dl&gﬁlary ;

but they-do not feem apphcable. See General Lift of Names,
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(Extixcrion:)

safter; dwing which, by the late a& of Parliament, appuﬁng§ not expired m
anno 1632, were declared redeemable, or by fums receivéd frém fach as bought
from the appuier a part of the apprlfeﬂ lands.—It was (dfeged abfolvitot from
that member, of fat;afqﬂlon by the intromiffion daring thefe three laft years ; be-
caufe the aé of Parliament does not e\prefsly prorogate the reverfion, but de-
clares the lands rédeemable’ within théee years; but does éxprefs nothing to
whom the m'uls and’ ‘duties {hall belorig, 'w ‘hich caninot be imputed againt
the apprifer, to fatisfy the apprifing ; becaufe he enjoyed them as his own, the
apprifing by the law then ftanding, being expired ; et bona fide poff:for facit fiuc-
tus confumptus fuos, a and therefore a fubfequent law cannot be drawn back, to make
him account for that which he might have confdm\.d the more hv:fhly, thinki ﬁg
it his own.—It was anfwered, T'hat apptifings Wete odious, bemg the t"tkmg a-
way the whole right of lands, for a fum witlicut proportion to thé tiue value ;
and therefore all adts retrenching them, ought to be favourably interpreted, ef-
pecially where the apprifer gets all his own; and therefore the a®& declaring
them redeemable, mulft be underftood in the fame mfe as tlhy were before, ‘and
thqt was either by payment, or’ ‘thtromiffion. '

“Tre Lorps repelled the defence, and fuﬁdmed the decl arator, both as'to pay-
ment and intromiffion ; and as to the fum the apprifer got for a part of the land,
fold by him irredeemably, aiter the feven years legal was expired. And feeing the
acquirer of that right was called ; they found it alfo redeemable from him upon
payment of the price paid for it, cum omni caufa, and ‘he to be dccountable for
the rents, unlefs the purfuer would ratify his right, as an irrededimable right ; in
Whlch cafe the price thould be accountcd as a paxt of the {fums '1pp11h,d fu

utau 7), L. p. 34[

1669 _‘7ammry 14.
2 ALE‘(AWDER MK exzie of Pitplafle agmmt Ross of Auchnuecxx

ALC\A\:BEK'M‘KEN £ having tight to. two comprifings of the lands of Auch-
inleck, one in annp 1644, and another in anno 1647, which being alleged to have
been fatibfied within the legals, 5, and the matter referred to an auditor, who re-
ported thele points to the Lords : - 1mo, Whether the apgrifer {hould account ¢
the mails and duties, {o as to impute the fame to both appiilings, as to years atter
the fecond apprifing, or to Impute them wholly to the firft apprifing (humn" its
kgu‘], and then to the fecond apprifing during its ]egal It was al’enm’ for the'
apprifer, . that he having two trtles in his. perfon it-was free for him to impute his
pmzd’hon to either of themr; and ;
option; but to impute propmtxomhv to both ; albeit in law, wlien receipts are’
not {pecielly as to one caufe, electio ¢ff a'euzzwz“ “2do, When a.]y payment is
made by a debtor to his credjtor indefinitely, it is'fiill imputed to the annuairents’
in the firft place, before it can fatify any frock ; {o that’any {u.tl°fda on gotten

Pp3

yet he was fo f“*uar"‘b}’c as-not to crave his'

‘No'g.
cime bound
to account
for intromif-
fions during
the lat
three years,
as well =5 the
former {evens

No 10.
A perfon pot-
fefling upon
two appiif-
iros, muft at-
tribute his in.
toomiiion to
the it ap-
prifing oniy,
til it be
fatystied.
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but for what
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