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832 ASSIGNATION.,

Anniftoun’s name.  Jobn Muir of Anniftoun, the afligney’s fon, fought to have
this bond transferref againfl Richard Calder, grandchild to Beflie Hunter, the
other fifter, and who had ferved himfelf heir to the faid Henry Hunter his giand.
mother’s brother. Alleged, No transferring 3 becaufe offers to prove, that the faid
bond was paid by John Muir, huiband to Janet; which John was debtor of the
faid fum, in fo far-as he having married the faid Henry’s fifter; and apparent
heir portioner, did intromit with his goods and heir{hip, and difponed certain of
his lands and hentages, the price whereof, with the geods intromitted with by
him, will be more than the bond libelled.  Replicd, That this ought to be repel-
led ; becaufe, any payment made by John Muir was not to the eflect Heury his
heir thould be liberate, but rather to barden him j for he, feeing that he was fuch
a party as might be burdened with the payment of the faid bond, made payment
of it, and took aflignatien in Anniftoun’s name, that he might lay it on upon the
hetr again, which was very lawtul for him to do; {o that it was not solutio, but
vather mominis emptio © And as to his intromiflion, it was with his own goods be-
longing to him jure mariti; and although they came to him by his wife, yet he
was not bound for that to undergo all her debts; and.that although, pellnys

Aif he had been convened for it in his own time, he would have been found hable

to it ; yet, now he beiug dead, his intereft ceafing, ({ceing he was only conveen-
able p;o inferesse et non principaliter), the allegeance muft be repelled fpecially in
confideration of the afligney, who being a fingular fucceflor, cannot be obliged to
pay this, whatever might have been faid againft the cedent. Duplied, The affig-
ney can be in no better cafe than the cedent ; ; and if the cedent’s own name had

been in the aflignation, no queftion but it had been unpl_oﬁtuble to him, even {o
mutt it be where he borrowed another’s.  And it is moft 1eafonable, that, this
bond being paid out of the debtor’s own gear, his heir fhould not be burdened
with it again ; and that the purfuer’s cedent In\mg reaped the benefit, fhoull
be liable to the burdens, guia quem sequuntur commoda cundem sequi debeit et m-
commoda. Vue Lorps found the allebwncc relevant.

- Spattiswood, (ASSIG\*ATIO\' ) p 22.

I s
1666, December 7. MoxTEITH ayainst E. CaLexper and GLORET.

Tue Laird of Parkley Hamilton as principal, and Hamilton of Kinglafiie, and
certain others, his friends, as cautioners,” betng debtors in two bonds: Kinglaille,
in confideration that Parkley had difponed to him a right of wadiet which he had
to the lands of Touch, by a contract, did oblige himfelf to. fatisty and pay the
fums contained in the faids bonds; and to procure difcharges from the uccutom
to Parkley and his caationers : And nevertheléfS having - paid “the faid fums; Le
did not take difclnrs‘;ps ‘but aflignations to the faids bonds, which he filled up in
the name of Sir mgo"}hrhnw of Gloret, Iris gwir’ credltor ; who did thereupon
aret @ fam due by the Tl of Callendis t Birldéy - Thereafter Captain Mon-



ASSIGNATION. 833

teith having right to Callender’s debt by affignation from Parkley, obtained: a
decreet againft the Earl; which being fufpended upon double poinding,. it was
alleged for Gloret, 'That he ought to be preferred, in refpect of his aflignation
and arreftment : Whereunto it was answered, That Kinglaflie being obliged (as
fuid 1s) to pay the fuid fums, had paid them; and whereas he fhould have taken
difcharges, ‘he had taken an affignation blank in the affignee’s name, and had
_ filled up Gloret’s name in the fame ; fo that affignation being procured by him,
and lying by him, and he being mafter of it, it was in effe¢t his; and he was in
the fame cafe, as if the affignation had been granted to himfelf, and he had
made a tranflation to Gloret ; in which the exception upon the obligement fore-
faid to relieve Parkley, as it would have been competent againft Kinglafiie, would

have fecluded alfo Gloret, his affignee, by tranflation. In this procefs Gloret’s

oath being taken ; and he having declared, that the aflignation was procured by
Kinglaffie, and by him delivered to Gloret, and that he paid nothing to the- ce-
dent, but that the aflignation was given to him by Kinglaflie, that he might be
{atisfied of certain fums due to him by Kinglaflie, which he was to difcharge: if
he recovered payment, by virtue of the faid aflignation ¢ '

Tue Lorps upon a debate 7z prasentia, preferred Monteith; and found the ex-
ception, which was competent againft Kinglaffie, if the aflignation had been to
him, and transferred by him to.Gloret, is competent againft Gloret ; and that he
is in the fame cafe, as if he had right by tranflation from Kinglaflie. This s
moft juft, and founded upon law and equity, feeing otherwife fraud cannot be
obviate ; and, inlaw, plus valet quod agitur, quam quod fimulate concipitur aut ex-
primitur : And fictione brevis manus, though. it appear that it is but ene ad, wiz.
The affignation made to Gloret ; yet, in conftru@ion of law, there are two ads,
viz. The granting the affignation blank to Kinglaflie, which, in the interim be-
fore it was delivered to Gloret, was his evident 5 and an. aflignation immediately
made to himfelf, and thereafter the filling up Gloret’s name, and the delivery of
the aflignation to him ; which upon the matter is a tranflation.

For Monteith, Spatiswsod. For Gloret, Locthart, Cunningbame,,]ﬂaxwel,’., and Weir.
: Dirleton, No 54. p. 22.

** The fame cafe is thus reported by Stair ::

In a competition between-Monteith and the Laird of Gloret,. it was a/liged for
‘Monteith, That he ought to be preferied to the fums in queftion, hecaufe Gloret’s
affignation was obtained by Hamiltun of Kinglaflie, and was lying by him blank
in the aflignee’s name, and by him filled up with Gloret’s name, and delivered to
him ; {o that Kinglaflie being his true author, any difcharge granted by him-while
the bonds were blank, and in lus power, was relevant againft Gloret, his aflignee ;

ita est Kinglaflie, while or before the bonds were in his power, did equivalent to a.

difcharge, wiz. obliged himfelf to pay this fum, and rclieve the principal debtor
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thereof ; and, inftead of the difcharge, he took this blank aflignation, filled up
by him in Gloret’s name. 2dly, The charge, though in Gloret’s name, is for
Kinglaflie’s behoof'; and if he were charging, his obligement to pay the debt would
exclude him: And therefore muft exclude the charger.—1It was answered, That
Gloret was in dsna fide to take this allignation, knowing nothing of the back-
bond ; and that an obligemeant to fatisfy the debt was not equivalent to a dif-
charge : Neither is the having of the aflignation, though blank, equivalent to an
affignation, unlefs the name of Kinglaflic had been filled up and intimate.

The Lords having taken Gloret’s oath before anfwer, wherein he acknowledged
that he got this affignation from Kinglaflie, and paid no money for it; and that
it was on thefe terms, Kinglaflic being owing himn a greater fum, he was to al-
low what he got by this aflignation, in part thereof, but deponed he knew not
it .it was blank when ngkzi lie Iiad it or not :

Trr Lorps found, That the aflignation being accepted by Gleret, in terms
aforefaid, that it was but a corroborative fecurity ; and fo found the aflignation

‘for Kinghlie’s behoof'; and found the back- bond rdcwam to exclude him, and

therefore preferred Monteith.
Stair, v, 1. p. 403,

TY45.. Jane 11, . : :
Stewart of Kincarxeiy against Mary Hay and her Hussszwu;
THoMAS BLAIR of Newton -being creditor by bill, and decreet i the Sherut
thereon, to the Lord Ruthven, charged. him with .hounng; and having died,
Mary Hay, his relict and executris, gave up this debt m inventory, as contained
in the bill, decreet and precept, which were the warrants of the horuing : and

‘thereon fhe, with concourfc of Charles Foggo her fecond hufband, ameited in the

hands of my Lord’s tenants, without railing any new diligence. » _

David stewart of Kincarachy obtained an ailignation to the rents, which he
intimated after the arreftment.

Pleaded in a competition for the aflignee, that by conltant praciice, diligence
raifed in any perfon’s name is never put in execution after his death; Meflengers
are only executors of diligences not judges of the tranfmiflions of rights, and
therefore the will of the letters is their rule. |

In cafes of poindir:g, the law has of neceflity allowed Mefiengers to be in fome
{ort judges ; but this 1s not to be extended to executions of other kinds, where no
{uch iaw or practice has intervened ; and hence it is, that meffengers in a poind-
ing may, upon payment, dilcharge the debt, but the-executor ¢f 2 horning can-
aot, being no judge, but tied up to the will of the letters.

Itis ”zdmltted that the effect of ‘the dxhgenc'= led by the defunét, belongs tc
the executor ; and it is only contended that it cannot "be put tofurther exccution

X

‘n his name, but he muft raife new diligence.





