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BILL or ‘EX_GMNGE-

SECT., 1L
Negotiation of Bill.

1629. Fuly 24. Linosay against Gray.

ONE being oblxged to deliver to another a fum of money in London; and the
party obliged, alleging, that he had fent a letter of exchange to his fa&or refi-
dent at London, to do the fame ; this letter of exchange not being anfwered,
neither yet protefted againft by the creditor; it was found did not liberate the
debtor, but that neverthelefs he ought to make /payment ito the creditor.

Clerk, Gibson.
' Darie, p. 467.

1666. j’uly 27. E. NewsurcH against STUART.

- SR WirLLIAM STUART being creditor to-the Earl of Newburgh, in a great fum,
upon an infeftment in the faid Farl’s lands : After his Majefty’s Reftoration, he
was induced, (though there was no queftion as to the debt) to make a reference
and fubmiffion ‘to the Laird of - Cochran and Sir John Fletcher; upon no other
account, but that he apprehended that Newburgh might trouble him, and caufe
him be fined ; which was the ordinary and ighoble practice of noblemen at that
time againft thel( creditors. “Thefe arbiters did take fiom the faid Sir William,
4 difchdrge of the debt and renunciation of his right ; and from Newburgh a
blank bond as to the fum ; and the {aid debt then amounting to 40,000 merks,
they did give.to the Earl of Newburgh the renunciation ; and to Sir William,
Newburgh's fimple bond, filled up 6500 merks only Newburgh pretending that
Sir Alexander Durham (then Lord Lyan) Was“%wmg Him money, did, by way
of letter, give a precept to the Tord Lyon, in thefe terms: That he defired
him to.pay that fum to the bearer upon fight, and that he fhould retire his bond.
"This letter being prefented to the Lyon, he, in.a fcornful and jeering way, {ub-
joined to the letter, ¢ My Lord, I am your humble fervant.’ The Earl of New-
burgh not fatisfied to have paid Sir William in manner. forefaid, as to 3400 merks,
did intent a purfuit againft Sir William, that he might be free of the refidue,
and get back his bond of 6500 merks, upon the pretence, that the faid Sir Wil-
liam had got from him a bill of exchange, which had been accepted by the de-
ceafed Sir Alexander Durham ; at the leaft, in cafe of not accepting, he theuld
have protefted and intimated to Newburgh, that it was not accepted nor fatis-
fied, that he might have recourfe againft the faid Sir Alexander, in his own time,

whereof he is now prejudged.
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A perfon in
Edinburgh
bought a bill
on London,
payable to his
correfpondent
at Briftol,
who hanpened
10 be abroad ;
{o that the
bill was not
regularly ne-
gotiated.
Before his
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become bank-
rupt. The
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ving becen
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drawer,
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Upen a debate in praseatia, it was found, That the faid letter was not a bill
of exchange, but a precept; and that the receiving of fuch precepts upon
Chambexlams and others, being for the creditors further fecurity, do not oblige
them to the formalities of prefenting, protefting and intimating ; which are in
ufe in the matter of exchange and trade betwixt merchant and merchant.

Advocates, Lockbart, Wallace, contra tha'derburn & Chalmers.
Fol. Dic. v. t. p. 100. Dirleton, No 37 p- I5..

;t

1676.  Fune. Docror WaLLACE contra Sy:iisow.

A siLu of ‘exchange being drawn by a merchant in Edinburgh, upon his cor-
refpondent at London, payable to a merchant at Briftol ; the perfon, to whom
the faid bill was payable, was not in Enfrland for the time, but had gone to Ire-
land ; but his friend having broken up. the letter directed to him, and having
found inclofed the faid bill of exchange, did indorfe the fame to be paid to ano-
ther perfon upon the place, who did accordingly prefent the faid bill to the mer-
chant on whom it was drawn, who did accept the fame conditionally, when it
fhould be right indorfed : And thereafter, the perfon to whom the faid bill was
payable, having duly indorfed the {fame to be paid, as the indorfation did bear;
the merchant, upon whom the faid bill was drawn, did in the interim break, be-
fore the bill fo indorfed was prefented to him ; there having intervened betwixt
the date of the bill, which was 2d January, and the right indoifement of the
fame, which was about the end of April, about four months; fo that the quef-
tion was, whether the drawer of the faid bill fhould be liable to refund the fum
therein-contained ?

It was alleged, That he could not be liable, in refpect the faid bill was not re-
turned to him protefted, either for not acceptance or for, not payment: And al-
beit in law, and by the cuftom-of merchants, the drawer be liable unlefs the bill
be paid ; yet that is ever underftood with a provilo, that diligence fhould be
done, and protefts fhould be taken, unlefs the perfon upon whom the bill had
been drawn, had been evidently not sofvent the time of drawing the faid bill;
which could not be alleged in this cafe, {eeing the defender had drawn upon the
fame perfon after the faid bill, to the value of L. 2000 Sterling, which had been
an{fwered ; and had likewife anfwered bills' of his, of great value; whereas, if
the bill in queftion had been returned protefted, he would have retained the pro-
vifion he had in his hand, or done diligence, to recover the value of the faid bill 5
or might have countermanded the faid bill, and given another bill, payable to a
perfon that was upon the place..

Tue Lokps notwithftanding found, That the defender and drawer of the faid
bill fhould be liable; but fome of the Lords were of ancther judgment: And.
the defem.er repined, and gave in a bill, defiring to be heard.

Fol. Dic. v. 1. p. 101.  Dirleton, No 365. p. 179.



