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No 30.
A relict hav-’
intromitted
with the heir-
ship, was al-
lowed deduc-
tion for the
maintenance
of her child-
ren, altho’
never entered
heirs to the
defunct,

No 31.
A son having
renounced to
be heir to his
father, found
that the heir-
ship move-
ables belong
to the father’s
executor,
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son couid have just interest to bhave iaotromission with the same, To this was
answered, pastly te reasoning among the Lovds, partly at the bar, That the
horning of the defunct took not away.the intromission and deed of him qui se
gessit pro barede, for alveit a man be at the horn nen privatur jure, ab intestato
. I3 . y o
succedendi active et passive, and a man may be at the horn and have no heir
and being at the horn, cthers may succeed to him.  Hee est opinio Baldi, in L,
. . . . “ - ! ‘
ur nstituendis, e N1 #7, £t anr
I. C. De baredibus institu le : wbi loguitur, de et deportat. qui fictione juris
idem est cumn co quem mos dicimus at the hor. Tue Lorbs found be inter
locutor, That the horning todk away all intromission with heirship goods, and
4 3 i i «(1 ‘ oo 1
&hﬁat the Party could not be heard to allege pro herede gerere, in respect of the
said horning. -

Golvil, MS. p. 388.

1629. June 2. Roszrtson and TraQUAIR against DaLmanor,

A pzrunct dying, leaving two bairns and his wife bebind him, which two
bairns were entertained by the relict their mother during their lifetimes ; likeas
she intromitted with the goods of her husband, and such as were heirsh’ip after
the deceass of the bairns, who died never being served, nor entered heirs to the
defunct, the defunct’s brother being served heir to him makes another assig-
niee to the heirship, thereby pertaiming to him; which assignee pursuing tﬁe
relict, as haver of -the heirship, for delivery of the same to him; it was found
that the relict’s entertaining of the bairns oughtto be allowed to her, and defalk-
ed off the first end of the price of the said heirship, which was so found, albeit
the pursuit was moved by the assignee to the heir, and albeit the bairns enter-
tained by her were never served heirs, and so had no right themselves to claim
the heirship, and albeit the entertainment was made by the mother of her own
bairns, and so thereby presumed to have been done ex pietate materna, albeit
neither the entertainment was liquidate nor-any action intented therefor, net-
withstanding whereof, the said exception was sustained.

Durie, p. 452.
et R R s et

1667, November 2. PoLrock against PoLrock.

Jouxn PorLock having granted a bond of 5000 merks to James his second son
of the first marriage, the said James intented and pursued for payment both
Robert eldest son of the same marriage, heir of line, and John eldest son of the
second marriage, and heir of provision, as charged to enter heir respective. It
was alleged for the heir of the first marriage, That he offered to renounce ; and
for the heir of provision, ‘That the heir of line ought to be first discuss;d by
adjudication ; and.condescended upon moveable heirship, which might be ad-
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3udged It fwas dnswered or-thé heir of line, that his father, having provided
him, Had tekén from’ hint a renunciation of all that could belong:to hiim as heir,
so'that he ‘could ‘have no right to the moveable heirship, which, in respect of
his- rendnciation; would:be ‘comsidered as other moveables and fall under execu-
try. It wes '#epliéd for the heir of provision, That by the renunciation, the
Yeir of line had renounced his kindness, to the effect his .father might have
power to disposé of the heirship§ but his father not having disposed - théreof,
the right returned to the heir of*line’ again,® the renunciation being in favours
of him and his heirs ; as in'renunciations of ‘that nature as to lands, if the: fa-
ther does not dispose of the samie, they will notwnhstandmg belong to the heir.
‘Some of the Lorps thought, there should’be ' difference betwixt lands and
Thoveable hem}hp; in respect the right oflands, whereof the father died in-

feft, cannot be settled in the person of any other but . the¢ heir, who therefore

ought' to have right notwithstanding of the renunciation ; but the moveables
which should fall under heirship by the renunciation of the heir, cease to be

heirship ; and may be confirmed as other moveables : Others thought, that the

eﬁ'ect of such renunmaqus -ehou}d be the same as to. moveables and lands ;- the

vvvvv

Jot otherwwe dlgpose of his ]ands, thcre is the same reason as to moveable
helrshlps 5 and as-to the pretence foresaid, it is of no weight, seeing if it were
the mtentlon of the father, that by such renuncxatlons the son should be denuded
-mtho\.t return, thppgh the ﬁ.{,ﬁer should not dxspose of his lands, the son may
be pursued and forced to denude }umself t,ha.t hxs renuncxatlon may be eifectua’l
in favours of the nearest of kin.

Tue Lorps, before answer, ordamed the renuncxatxon to be produced that thcy
mxght consnder the tenor of it.

1668. Fanuary 17.—Tue Lorps having considered the renunciation mention-
ed above, found, that it being in faveurs of the second ‘marriage, and in effect
an a531gnat10n could not accresce to the granter.

: ' " Dirleton, No 107. p. 45 & No 138. p. 57

. *® X Stair reports the same case :

UmquHILE John Pollock in the Cannongate, having given a bond to James
Pollock his son of 5000 merks, he pursues Robert Pollock the heir of line, and
Pollock, heir of the second marriage, for payment. The heir of line com-
,pcarmg, renounced ; whereupon the pursuer insisted against ‘the heir of provi-
sion, who alleged no process, till the heritage befalling to the heir of line were
first discust, and condescended upon the heirship moveables. The pursuer an-
swered, There could be no heirship in this case, because the heir of line had

Vor, X111, : 30 M

No 31.



No 31.

No 32.
A wife pre-
deceasing,
her third of
her husband’s
moveables
found not to
comprehend
the best of
each Kind
which were
set aside as.
beirship
moveables.
See No 33,

infra.

moveables behoved to be drawn.
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renounced :all he might succeed to by his father, heritable or moveable, in fa-
vours of his father, his heirs and éxecutors, bearing expressly, that his wife, and-
his bairns of the second marriage, should have the whole right ; ita esz; Ruther-
ford, the wife, had confirmed the whole moveables promiscue; without exception
of heirship, and: therefore the heir of line hiinself (if he were entered) could
claim none. It was ‘answered, That the yenunciation: of the heir apparent of
line- being in favours of his father, after his father’s death; 1t returned back to
him from his father as heir of :ling agdin,: and could go to ne dther person; nei-
ther thereby could! the heritable moveables belong to.the executor..

Tuz Lorps found the renunciation sufficient to exclude the heir of line from:
the heirship moveable, and that they did thereby belong to the father’s execus
tor ; therefore found no-fiurther necessity to d;acuss the haxr of lmc, and decern-
ed agﬂmst the hmr «)f promsmn. :

Stazr 2. L. p 51&0,

16’632 ,"‘De'cemb'er‘ 8 (‘A‘G'NES GOODLET agm‘m GEbRGE NAIKN'.' '

AGNES GOODLET, as representmg the umquhﬂe wrfe of* George Nairne; pur-
sues for the third  of the moveables belohgmg to him: the time of his wife’s.
decease.’ "It was. alleged for the husband, 'Ihat before division, the helrshxp
It was answer ed, That there could be no heir-
s}np ofa man that Was hvmg It was amwergd,, That albeit ‘there wasno actoal
heirship, yet ‘the best of every kind was: h{')llshlp moveable, whereln the w1fe
had no interest.

Which the Lorps sustained, and ordained the héirship to be first draWn

Fol. Dic. v. 1. p. 366. Stair, v. 1. p. 568.

|

\

* % Gosford reports-theg ;mﬁe case : -

B a pursuit at the instance of Agnes Goodlet, as executrix and nearest of
kin to Elizabeth Goodlet, against George Nairne, bailie in St Andrews, for deli-
veving of a bond of 1000 merks granted to the said Elizabeth, and of a decreet
vecovered thereupon, upon this ground, that the bond bearing an obligement
to. pay annualrent, by act of Parliament the husband could have no right there-
to; the defender was asscilzied from delivery, because there beinga decreet
recovered against the de btor upon the bond at the wife’s instance, and the
defender, wio was her husband, for his interest, and a precept for payment, the
Lorps found that the debt did belong to the husband jure mariti, being made
moveable, as suid is. I the sampe action it being craved by the pursuer, that
she mght have right to a third of the whole moveables which were possessed in



