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Fune 29 L. PoLwarTH agalnst

Tue L. of Polwarth pursuing one who had intromitted with certain nolt, and
other goods, being upon his lands of ~, which were set by him to a tenant
for payment of the farm-duty in victual, for which the said lands were set to
that tenant, of that crop which came last off the ground, shortly after the terms
of payment were past ;—and the defender alleging, That she had poinded the
said goods, by virtue of a sentence recovered against this tenant, for debt
owing by the tenant to her ; and that, at the gime of the poinding, she had
left the tenant in that case, that the room was fully sown, and the corns grow-
ing thereon, which corns, thereafter in the harvest, were led and stacked by the
tenant in his barn-yard, upon the said lands, whereby the pursuer had within
the room as many corns as might have paid him, both of that crop whereof the
corns grew, and for the farms of the crop preceding, which is now controverted;
so that she ought not to be compelled to render back again the said goods, lawful-
1y poinded for a just debt, seeing the master might have been otherwise satisfied
by the foresaid subsequent crop ; The Lorbs having heard the parties reasons
on either side, they found, that the master of the ground had a preference for
his farms of all the tenant’s goods, being upon that ground; and albeit the
corns be primo loco hypothecated to the master for his farms, yet they found the
same hypothecation did also extend to any other goods belonging to the tenant,
being upon that ground; in rgspect of which privilege, they found, that
the master ought to be prefersed to any other creditor of the tenant’s for that
year’s farm, and therefore repelled the allegeance founded upon the poinding,
seeing the poinder did not allege, that, at the time of the poinding, she left as
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nrany corns, and other goods, upon the ground of the lands, as might have been

sufficient to ave patd the master his farms for that year; for they found the

* sowing of the subsequent crap was not a sufficient cause to have staid the mas-
ter to seek payment of the immediate preceding crop, whereof the terms were
then past, against any who had meddled with the tenants goods. And so the
Lorps found; that the master had a tacit hypothecation for the tenant’s farras

of thre immrediate bygone year, not only in the corns which grew upon thé
ground that year, but also in the tenant’s ofkeér goods, egainst any other ntro-
nitters therewith, whether creditor, ot other whatsoever.

At i Ale qur:nce Olipbant.

Ful. Dic. v. 1..p. 418, Durie, p. 897.
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1667. February 2. COUNTES‘S-_Of TraQUAIR against GraNsTON.
Tue Countess of Traquair being infeft in liferent in the lands of Shillinglaw,
and others, and having right to the Whitsunday’s duty 1666, obtaining a de-
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creet in her own baron court against Marion Howatson, and the relict and:
bairns of Andrew Johnston, for payment of the sum-of 4000 merks: proportion.

ally ; and that, for the Whitsunday’s mails 1666, there is a pursuit to make-
furthcoming against Cranstoun of Olea, in whose hands the sums due to them.
were apprised ;—it was alleged, There could be no process to make furthcom=

ing ; because it is offered' to be proved, that the-said Marion Howatson having
only a subtack from Andrew Johnston her son, who was tacksman, she made

payment of the term’s duty to him; and obtained his discharge. To which it was

replied, Not relevant, except it were alleged that she was subtacksman to the

said Andrew, she made paymefit of the said-term’s duty to him, after the same:
pursuit at the Countess’s instance against her ; and as to the deceased Andrew

his discharge of the said term’s duty from the deceast' Earl of Traquair, it is

noways relevant, being before the term of payment, especially. in- prejudice of the -
pursuer, who-is a singular successor, and who doth not represent the said Eark,.
and who unquestionably hath right to the teind-duty.—TuE Lorps found, that.
a subtenant’s goods were liable eodem modo to the master, for a year’s duty, as.
the tenant’s goods are..

Fol. Dic. w. 1. p. 417. Newbyth, MS. p. g1. .

*.* See Stair’s.report.of this case, voce Tack..

1673. December 18, .
Franas Rutaven of Redeastle against RoBErT: ARBUTHNOT Merchant.-.

Rencastie having pursued the said Robert, for his wrongous intromission
with eighteen bolls of victual, belonging to one of his tenants, and carrying the
same off the ground before the pursuer was paid for his year’s rent, it was
alleged for the defender, That his intromission was auctore pratore by virtue of
Ietters of poinding directed against the tenant for not.paying of his debt, which .
was greater than the avail of his goods poinded, and which corns being long
since bona fide percepti et consumpti, he is not in law obliged to restore the price
thereof. It was replied, That, by cur law, all masters have yus tacite bypothece
to all their tenant’s corns or goods, for payment of that year’s duty that the.
corns did grow, which being a real right, affects the same, and any singular
successor, albeit they were poinded, or comprised, or sold in a public market, .
ought to make good the same.———THE Lorbs did repel the defence, in respect .
of the reply, and found, that all tenant’s goods, or.corns, were hypothecated to .
their masters for one year’s duty ; and that the same could not be poinded, nor.
disposed of, unless they would offer to prove, that they left as much upon the.
ground as will satisfy the master, '

Fol, Dic, v. 1. p. 418,

Gosford, MS. No 652. p. 380,



