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" Contract: when understood ,Mu,mal; when Conditional. .

1609 jfuly o EARL of MORTON agmmt DOUGLAS. o -

A PARTY havmg granted bqnd to’ anothcr, Wherem he bmds I'nmsglf to set a
tack of a mill to him, provrded he should’ pay the granter a certain sum at
a certain term, the ‘Lo;ms,,{at the instance of the granter, reduced the bond for
not performance ‘of the condmon and thlS noththstandmg there was 1o clausc
irritant in the’ bond a.n(T ;hat the party, W1thm ten days after the teun made

offer of' the money
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'1667. ?uly IS s :
EXECUTORS of the EA'RI. of DIRLETON agmmt DUKE of PAMZLTONr E}}RL of.

CKAWFORD, and Others.

o In August 1645, the Earls of Crawford Lanark, and severalt other noble~
men and gentlemen, ‘granted bond to the Earl of Dirletom;, bearmg an obhge-
ment therein, conjunctly and~severally, to pay ten merks.for each.boll.of. 6600

: bolls of victpal, that should be delivered by Dirletor: to: James.Riddel; or his
deputies, the said Farl always obtaining James: Riddel’. receipt thereupon ;-
which .dehvery and receipt were to be betwixt and a blank day, and the
receipt to be delivered before payment; the term of payment of the price was-
Candlemas 164.6 Wheréu,pon Dirleton’s executors pursue the subscribers of
the bond Who alleged That this band was clearly conditional, that the v1ctual‘
should be cIehvered betwixt and such a time, which, though it be Blank yet
must be understood to be before Candlemas, which was before the term of
payment of the price, and-upon obtammg James Rl@del’s ‘receipt thereof ; it
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¢, there is nothing to instruct the delivery to James Riddel, or the obtaining
his receipt debito tempore. 1t was answered, That the condition bears delivery
to James Riddel, or his deputies, which terms signifies only persons under him

1in office, and therefore it must relate to James Riddel, as he was then a public

person, one of the commissaries of the army under Humby, itz est there is pro-

" duced Humby’s discharge, and receipt of the victual, which is better than

Riddel’s, who was his depute ; and there is also a declaration by Riddel, that’
the victual was truly delivered. It was answered for the defenders, That their
obligation being conditional, must be performed in forma specifica, so that it
being in Dirletan’s power to deliver or not, if he delivered on other terms than
the bond bears, .it was on his own peril, neither is there any thing to show
that this victual was destinate for public use ; and albeit it had been the pur-
pose of the defenders so to have employed the victual, yet they might chuse
their own way of putting it in the hands of a- person whom they did trust, who,
without their warrant, could have given it out to none, and whose trust they
only followed thus qualified, that a receipt were then obtained from him; so
that they are not obliged to trust Humby’s receipt, nor can that prove agamst
them, for his oath, much less his acknowledgment could not bind upon them
“his debt, "neit‘her is Humby’s receipt debito tempore ; and likewise Humby’s
receipt relates not to this bond, but bears to be conform tQ a contract betwixt
Dirleton and thé committee of estates ; neither can Riddel’s declaration ex post
facto prove against ‘the defenders, or burden them, because they have qualified
Riddel’s trust, not to his write at any tlme yeanot to his oath, but to his receipt
within the time limited ; and there is no reason to enforce the defenders contract,
to the tenor of their bond, to trust the declaration of James Riddel emitted at
any time, for his condition might change, both as to his estate, and to his trusti-
ness ; and they were not obliged, though they were to trust his receipt within
such a time, therefore “to trust his declaration for ever ; and albeit the victual
had been appomtcd for public use, yet the delivery and receipt should have
been made furthcoming to the defenders, that they might have obtained relief
of the public; but never having been delivered to this day, the defenders can-
not be burdened therewith. It was answered, That Dirleton was known to be
an illiterate person ; and albeit he takes Humby’s discharge relative to a con-

. tract of the Committee of Estates, yet this same bond is understood, for the

name of contract may well comprehiend a bond; and the subscribers of this
bond, albeit they be not so designed in the bond, yet all of them were mem-
bers of the Committee of Estates, and a quorum thereof, and the quantity of
victual was the same, and the date of that contract is the day of August
3645, which shows it was not then present ; and this bond is in August 1645,
and it cannot be imagined that Dirleton would have engaged in the same
month for 6000 bolls of victual twice ; and as to the time of the receipt and
declaration, there is no clause irritant upon not obtaining it at such a time,
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and that is no detnment to the defenders neither can it be presumed that they
would have_obtained relief] ‘seeing theéy ' attained- no rehef of many publrc»

~bonds they were engaged into at that same time.

“Tae Lorbs found the defence founded upon the condrtronal clause reIevant

" and the condition was not fulﬁlled chiefly upon this consideration, that James

erdel’s recelpts were not obta,med in the time limited, after which the defen-
ders were not oblrged to trust any “declaration of Riddel’s or Humby 8.

\ : : - Fol. Dic. . 1. p. 597. Stair, v. I p. 475
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1675 Decemlzer 23, : - :
CREDI’I‘ORS of the LAnw of Movswxu. agam.rt The LADY ‘MouswELL.

IN a double pomdmg, ralsed at the 1nstance of Tenants of the Lady’s conjunct-
fee lands of Mouswell, it bemg alleged for the Lady, That she ought to be prefer-
red as to the annuity of 1@oo0 merks yearly, wherein she stood infeft'; it was
‘answered, That she could only seek . preférérice : for 800 merks; because, by a
minute betwixt her and:the:friends who wére: creditors; she had engaged, for
rélief of the debts of the family, to restrict her liferent to 800 merks only. It

‘was replied, That the minute of agreement was ‘opponeéd, bearing that she had
only done the same for the standing. of the fdmily,. having then a son; Who Was

since dead and: the friends having undertaken the payment. of the debt for the
sdbsiste‘nee of the family;  which is'now extinct, and the 'estate sold, the credi-
“tors, and others Who have acqmred nght thereto, can never ‘crave the benefit
of that I‘CStﬂCtlon -whicli she. ‘had only _granted tutorio nemine, ‘and with perso-
nal respect to her serr, whe. was:then apparent heir of the family. It was

duplied, That the creditors ROW in competition being great.losers, and have no

way of relief as:to-a great part.of the debts, but by .the said - restriction; - they
ought to bavé the benefit- thereof,-in 5o far as. it ought to be extended to:
their debts, which they had. undertaken and satisfied ;.albeit the. minuse of
agreement was not fully performed by others who were bound for them:~THE
Lorps havmg seriously considered ‘the minute, bearing expressly that the
cause of the Lady’s restriction, did find, that unless the whole obligements
contained in the minute were: performed the Lady ought to b¢ preferred to
her whole annuity ; and that she could not be restricted in favour of some
contractors, seeing thereby the family was not preserved and that it was but
a small provision. for her and several daughters Who were not otherways pro-
vided. . ,
" Ful. Dic. v, I. 1). 597. Go.rford, MS. No 829. ». 523/.
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