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1667. Fy 9. - Gamx HAM&LTON agamu Smm.
’ No 150,
“The Lorbs found, That as the paymcnt of annualrents,, 50 the paymeat of 5 ]
feu-dutxes may be proved prout de Jure. (See ArpiNpIx.)
Clerk, Hay.
Fol. ch v 2 p 224 Dzrletan, No g1. p. 37
-‘———-—‘__—_—
1674. December 11. M‘DUFF agazmt StuarT,

‘M‘Durr having pursued Stuart for the sum of 8oo merks by bond wherem ,“N n:esks

he is cautioher, he alzped’ absolvitor,: tmo,” ‘Bechuse hc offéred' him to prove were not ad-
that the prmmpaf debtor had made payment ini so far as he had given move- ;nvlv?;dv;;)lg (l’)y
able goods in satisfactiofl of the sum’; 244, Though he -stiould not be able to g;‘;‘s’;‘t’gﬁm‘
prove that the goods were gwen expi‘éssry in ‘satisfaction, yet the price of ‘the the value of
goods 7§ relevant as'a compensation. It was' amwered “That ‘both allegeances g:’z é)st’u;i of
are televant, but défivéry of goods in’ sitisfuction of 'a boad is only probable ing delivered
scripto vel juramento, and the compensanon is receiveable, if it be instantly 1i- :} ;abl;:g.wn
quidated by the pufsuex"s oaith or writ. “The defender answered, That the de- "
livery of ‘goods is probable by witnesses, ‘or intromission therewith, and the va-
Tue 'thereof is presumed to be iri satisfaction of this debt, except another cause
were instructed ; 344, That even the rérms of- delivery is probable by witnesses
for bargains of moveables, and all the conditions thereof, are ordinarily found
probable by witnesses:” It was reglzed” by the pursuer, That albeit bargains of
sale, or the like bargﬁms of moveables where writ_aseth not to be adhibijted,
-are probable by ‘withesses and - all the c’oﬁdﬁtrons thereof ﬁ: cannot be drawn to
thjs case where no bargam or ‘Corftract rs made; “bat ‘w’ contract dxssoived by /
payment, arid where it’is for taking awiy of’ a written’ *bond where writ useth
to be adhibited for the discharge thereof.” = o

Tue Lorps found that the allegeance’ proponed upon’ dehvery of the goods -
in satisfaction, ‘was only probable .fcrzpto vel ]ummento, and that as compensa.
tion, it behoved to be instantly verified, - T

¥ol. ch V. 2. p. 225. Staz‘r. V. 2. p. 203,

*¥ Gosford reports thxs case :

“In a purceuit at M Duff’s instance against Stuatt, upon a bond for payment of
the sumr therein contained, it was alla;ged That the defender ought to have com-
_ pensation, because i it was oﬁ‘ered to bc«proved that there were as many goods de-

- Jivered to the pursuer, as the price-of them would satisfy this bond and they were
‘tiuly delivered in- Satlsfactxon thereof, which was offered to be proved by witnesses
who were present at the dehvery It was replzed That the delivery of goods.
might be a ground of an action to infer payment of the p prices and was probable
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