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faid provifions, and to the heritable fecurity granted for the fame, in virtue of
the poftnuptial contract.’

Lord Ordinary, Monboddo
Alt. " Honyman, Catbcarf, Arch. Campbell, junior.

R. Davidson, -,

......

For the Creditors, Maconochie, Rae.
~Clerk, Colqubeun.

. Fac. Col. No. 198. p. 476.

SECT. XIV.

Who are to be accounted Prior Creditors.

1669 7anuary 21.
The CREDITORS of Jonn POLLocK agamxt IAMES Pom.ocx hls Scn.,

- THE credltors of ]ohn Pollock: havmg ‘adjudged his tenement for their debs,
and James Polleck having gotten a bond-of 5000 metks from his father, payable
after his father’s death, which was granted after he wis mairied, he did alfo apprife
thereupon, within year and day of the adjudication. " The adjudgers raife areduc-
tion of this bond, and the apprifing following thereupon,” upon thefe reafons ; firss,
Becaufe the bond was granted for love and favour, and albeit it bear borrowed
money, yet the {faid James has acknowledged by his cath, that it was for love
and favour; and fo, being granted betwixt moft conjun& perfons, after the con-
tracting of . their debts, it is null by the aét of Parliament r62r.—The detender
alleged, That the reafon-was not relevant.as to-fuch debts as Wwere not conftituted
by writ, anterior to.the:defender’s bond ; and as to any conftituted by pxob'mon
of witnefles, for proving bargains, ‘merchant accounts, and furnithings, wherein
the probation and decreet are both after the bond, they cannot be fa_id to be ‘an-
terior debts, becaufe they are not conftituted till fentence ; “and-albeit the fen-
tence bear the debt to have been contrafted before this bend, yet that cannot
make them. anterior debts; becaufe writ cannot be taken away by witnefles,
proving an anterior debt, which would be- as effeCtual againft the- twrit, -as if the
payment thereof had been proven by witnefles ; and the time of bargammg or
turnithing, being a point in the memory, and not falling under the fenfe, nobody
would be fecure who had writ, but that bargains and furnsture might be proven
anterior thereto.—The purfluer answered, That his reafon was moft relevant, and
the conftitution of the debt is not by the decreet or- probation, but by the bar-
gain, and receipt of the goods or furniture, after which, no pofterior deed of the
debtor can prejudge the creditors furnifhers; and albeit in many cafes witneffes
prove not, and witneffes are not admitted to prove, where writ may, and ufes to
he interpoled, vet where the probation is competent, the debt is as well proven
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thereby, for the time of contrating, as it is by writ; -neither doth that ground, No 410{
that writ cannot be taken away by witneffes, anyway hinder; for the mean-
ing hereof is only, that the payment or difcharge of that writ, muft be proven
by writ ; and it were a far greater inconvenience, if, after bargain and furniture,
any writ granted by the debtor, though mthout an onerous cale, thould prejudge
thefe creditors.

Tue Lorps fuftained the reafon and repelled the defence, and found debts
conftituted by witnefles to be- effeual; -from the time of contra@ing, and not
from the time of probation ot {entence, to take away any poﬁenor deed of the
debtor, done without a caufe onerous.

* The purfuer insisted in a. second reafon .of reduction, That albext thefe debts
were pofterior to this bond, yet the fame ought to be reduced, as being a fraudu-
lent conveyance betwixt: the father. and the fon, kept up and latent in fome of
their hands, without any thing following thereupon to make it known and pub-
lic.; fo that the creditors having bona fide contratted with the father, having a
vifible eftate, were -deceived and defrauded by this latent bond, if it were pre-
ferred to them. 2do, This bond bears only to be payable after the father’s death,
and fo is but donatio mertis causa, and but a legacy ; orif it be inter vivos, it is
much more. fraudulent and latent. 3tio, Bonds of provifien, for.love and favour
granted to chlldreh -are: accounted but as.their legitim, fill revokable by the
father, and all debts contraced by him are preferable to them.—The defendes
answered, That there wasneither law, reafon, nor cuftom to evacuate or exclude
bonds of provifion, granted. by parents ex pictate paterna, to their children, upon
account of their father’s pofterior debt, efpecially if the bonds were delivered ;
for there is no ground for any fuch thing by the aét of Parliament 1621, thch
relates only to deeds done after the debt contracted ; neither is there any fuflici-
ent ground of fraud, that the bonds ‘were not made public or knowa, there be.
ing no obligement upon parties to publifh the fame, and creditors have lefs means
to know the debts of other anterior creditors, than of children having a juft
ground to fufpet that they may be provided, and to enquire after. the fame ; ;
neither doth the delay of the term of payment . lmport either fraud, or that the
bonds were donationes mortis causa. : ;

- Tue Lorps would not fuftain the reafons of reduéhon upon the a&t of Parlia-
ment 1621, or upon the general ground, that potterior debts were preferable to
all bonds of provifion,j but..ordained the purfuer. to'condefcend upon the partlcu-
lar ground of fraud in the cafe in que{hon See Fravp,
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1669. Fuly 27.  STREET against MassoN and Lorp TerPHICHEN. © ~ ° ° No 111,
' ) ' ‘ ' © A bond was

Jantes MassoN being debtor to the Lord Torphichen, does infeft his fon, an infant, graf:itﬁtd for o
goods furni(h-

in his lands, publicly holden of the fuperior; and being a merchant, there was cd. The
Vor. 111, 6 M 2



